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EQUIPMENT TRUST AGREEMENT

THIS IS AN AGREEMENT, dated as of June 15, 1971,
between CROCKER-CITIZENS NATIONAL BANK, of San Francisco,
California ( the Trustor) and FIRST WESTERN BANK AND TRUST
COMPANY, of San Francisco, California (the Trustee).

ARTICLE I.
DEFINITIONS

SECTION 1.0l1. For all purposes of this Trust
Agreement, the following terms shall have the following
meanings:

(a) Certificate shall mean each Equipment
Trust Certificate substantially in the form there-
for set forth in Section 3.01 hereof, issued by the
Trustee to a Certificate Purchaser pursuant to
Article IV hereof, in the principal amount, bear-
ing interest at the rate and payable as to princi-
pal and interest as provided in Section 3.01 hereof,
and shall include any Certificate issued in exchange
therefor or replacement thereof pursuant to Section
3.05 and 3.06 hereof.
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(b) Certificate Holder shall mean each holder
of a Certificate issued and outstanding pursuant to
the terms of this Trust Agreement, as of the date
of any determination of Certificate Holders.

(¢) Certificate Purchasers shall mean the

parties to the Equipment Trust Certificate Purchase Agree-
ment who shall, pursuant to the terms thereof, purchase
the original Certificates issued hereunder, namely:
Lutheran Brotherhood, Minneapolis, Minnesota; State
National Bank, Evanston, Illinois; Central Life Assurance

Co., DesMoines, Iowa and American Mutual Life Insurance
Co., Des Moines, Iowa.
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(d) Equipment Trust Certificate Purchase Aprec-
ment shall mean the agrecement so designated dated as of
the date hercof and entered into concurrently with the
execution and delivery of this Trust Agrecment, between
the Trustee and the Certificate Purchasers, in substantially
the form of Exhibit B hereto, as such agreement may from
time to time be supplemented or amended, or the terms
thereof waived or modified, to the extent permitted by,
and in accordance with, the terms of this Trust Agreement.

(e) Lease shall mean the Railroad Equipment Lease
Agreement to be dated as of the date hereof and to be
entered into by the Trustee and the Lessee concurrently
with the execution and delivery of this Trust Agreement
in substantially the form of Exhibit A hereto, as such
agreement may from time to time be supplemented or amended,
or the terms thereof waived or modified, to the extent
permitted by, and in accordance with, the terms of this
Trust Agreement. The term Lease shall also include each
Lease Supplement from time to time entered into pursuant
to the terms of the Lease.

(f) Lessee shall mean The Western Pacific Railroad
Company, a California corporation, of San Francisco, California.

(g) Purchase Agreement shall mean the Railroad
Equipment Purchase Agreement to be dated as of the date
hereof and to be executed and delivered by the Lessee and
the Trustee concurrently with the execution and delivery
of this Trust Agreement in substantially the form of
Exhibit C hereto, as such agreement may frrom time to time
be supplemented or amended, or the terms t-hereof waived
or modified, to the extent permitted by and in accordance
with, the terms of this Trust Agreement,

(h) Reconstruction Agreement shall mean the
Railroad Equipment Reconstruction Agreement between
the Trustee, Railroad and Rebuilder to be dated as of
the date hereof and entered into concurrently with the
execution and delivery of this Trust Agreement, in
substantially the form of Exhibit D hereto, as such
agreement may from time to time be supplemented or
amended, or the terms thereof waived or modified, to
the extent permitted by, and in accordance with,
the terms of this Trust Agreement.
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(1) LEquipment shall mean the vaitlvoad boxcars
which arce to be purchased by the Trustee from the
Lessee pursuant to the Purchase Agreement, recon-
structed by Rebuilder pursuant to the Reconstruction
Agrecement and lecased to the Lessee pursuant to the
Lease, all as more particularly described in the Lease.

(j) Requisite Parties as of a date of determination
thercof shall mecan (i) Certificate Holders holding more
than 517% in aggregate unpaid principal amount of all
Certificates, if any, outstanding as of such date, (or,
if no Certificates are then outstandirg but the Equipment
Trust Certificate Purchase Agrcement is then in effect,
Certificate Purchasers who have committed thereunder to
purchase more than 517% of the Certificates to be issued
pursuant thereto), and (ii) the Trustor; provided,
however, that during any period during which an Event of
Default shall have occurred and be continuing, or during
any period commencing 10 days after any payment of prin-
cipal or'of interest on any Certificate shall not have
been paid when due for any reason and continuing there-
after until payment in full or any principal of and
interest on any Certificates which shall be overdue,
Requisite Parties shall mean the holders of more than 51%
in aggregate unpaid principal amount of all Certificates
outstanding as of the date of determination.

(k) Settlement Date shall mean each date as of
which, under the terms of the Reconstruction Agreement,
the Trustee is obligated to make payment to the Re-

builder for the reconstruction of units of Equipment,

(1) Rebuilder means Pacific Car and Foundry Company,
a Washington corporation.

(m) Trust Estate shall mean all estate, right, title
and interest of the Trustee in, to and under the Equipment,
the Lease, the Purchase Agreement and the Reconstruction
Agreement, including without limitation all of the followin;
until the same are disbursed by the Trustee in accordance
with the terms hereof : (i) all proceeds of the Certificates
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defined in the Equipment Trust Certificate Purchase
Agreement, (ii) all amounts of Basic Rent, Supplemental
Rent, Casualty Value payments, and indemnity or other
payments of any kind for or with respect to any Equipment
and (iii) any and all payments or proceeds received by
the Trustee after the termination of the Lease with
respect to any Equipment as the result of the sale,

lease or other disposition thereof.

SECTION 1.02, For all purposes of this Trust
Agreement, the following terms shall have the meanings de-
fined in the Lease: Basic Rent, Casualty, Casualty Occurrence,
Casualty Value, Event of Default, Lease Supplement, Lessor's
Cost, Rent, Supplemental Rent, and unit (or units) of Equipment.

ARTICLE II.

DIRECTION TO EXECUTE DOCUMENTS:
DECLARATION OF TRUST

SECTION 2.01. The Trustor hereby authorizes and
directs the Trustee to execute and deliver the Equipment
Trust Certificate Purchase Agreement, the Purchase Agreement,
the Reconstruction Agreement and the Lease and, subject to
the terms of this Trust Agreement, to execute and deliver all
such Certificates and other documents, pay and receive such
funds, and take all such action as may be necessary, appro-
priate or convenient to consummate the transactions contem-
plated in this Trust Agreement and the other agreements
referred to herein, and to carry out the terms thereof.

SECTION 2.02. The Trustee hereby declares that

it will hold the Trust Estate upon the trusts hereinafter

set forth, subject to, and in accordance with, the terms of
Article V hereof, first, for the ratable use and benefit of
the Certificate Holders and, second, for the use and benefit
of the Trustor, all as more particularly set forth in said
Article V. This Trust Agreement creates, for the ratable
benefit of the Certificate Holders, a security interest in

the Trust Estate to secure the prompt payment of the indebted-
ness evidenced by the Certificates and the performance and
observance by the Trustee of all of the agreements, covenants
and provisions herein and in the Certificates contained,
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subject to the terms and conditions hereof. For convenience

of reference, the trust created by this Trust Agreement may

be referred to as the "Western Pacific Railroad Equipment ‘
Trust No. 1 ".

ARTICLE IIL.
THE CERTIFICATES

SECTION 3.01. The Certificates shall be substan-
tially in the form set forth below:

EQUIPMENT TRUST CERTIFICATE
FIRST WESTERN BANK AND TRUST COMPANY

TRUSTEE UNDER EQUIPMENT TRUST AGREEMENT
DATED AS OF JUNE 15, 1971
(WESTERN PACIFIC RAILROAD
EQUIPMENT TRUST NO. 1)

$ , 19 ,
San Francisco, California

FIRST WESTERN BANK AND TRUST COMPANY, (the Trustee) as
trustee under the Trust Agreement dated as of .June 15, 1971, (the
Trust Agreement), between CROCKER-CITIZENS NATIONAL BANK, of
San Francisco, California (the Trustor) and the Trustee, here-
by promises to pay to the order of
the principal sum of $
, together with interest on the amount of said
principal sum remaining unpaid from time to tire from the date
of this Certificate until payment in full of said principal
sum at the rate of 8-3/47 per annum (computed on the basis of
a 360-day year of twelve 30-day months), payable as follows:
Accrued interest at the aforesaid rate computed on the afore-
said principal sum from the date hereof shall be payable
on February 1, 1972; thereafter, 23 consecutive semi-annual
level payments of principal and interest, commencing with August 1,
1972, and on the first day of each August and February there-
after until August 1, 1983, each in the amount of $

» except that the last such

payment shall be in an amount sufficient to discharge the




accrued interest on, and unpaid principal of, this
Certificate. (All defined terms used in the Trust Agree-
ment shall have the same meaning when used in this
Certificate).

This Certificate, to the extent permitted by
applicable law, shall bear interest at the rate of 109
per annum (computed as aforesaid) on any part cf the
principal or interest hereon not paid when due for any
period during which the same shall be overdue.

All payment of principal and interest hereunder
and under the Trust Agreement shall be made only from the
income and proceeds from the Trust Estate and cnly to the
extent that the Trustee shall have sufficient income or
proceeds from the Trust Estate to make such payments in
accordance with the terms of Article V of the Trust Agree-
ment; and each holder hereof, by its acceptance of this
Certificate, agrees that it will look solely tc the income
and proceeds from the Trust Estate to the extent available
for distribution to the holder hereof as above provided and
that neither the Trustor nor the Trustee are personally
liable to the holder hereof for any amounts payable under
this Certificate or the Trust Agreement.

Principal and interest shall be payable at the
principal corporate trust office of the Trustee in San Francisco,
California or at the office of any successor trustee, in
lawful money of the United States of America.

Each holder hereof by its acceptance of this Certi-
ficate agrees that, except as otherwise provided in Section
5.02(d) of the Trust Agreement and Section 3.02 of the Equip-
ment Trust Certificate Purchase Agreement, each level payment
and any other payments received by it hereunder shall be
applied, first, to the payment-of accrued interest on this
Certificate (including any interest on overdue principal or
interest) to the date of such payment, second, to the payment
of the principal amount of this Certificate then due and
third, the balance, if any, remaining thereafter, to the
payment of the principal amount of this Certificate remain-
ing unpaid. '




This Certificate is one of the Certificates referred
to in the Trust Agreement, which have been or are to be
issued by the Trustee pursuant to the terms of the Trust
Agreement. The beneficial interest of the Trustor in and
to the Trust Estate is subject to the rights of the holders
of the Certificates to the extent provided in the Trust
Agreement. Reference is hereby made to the Trust Agreement
for a statement of the rights of the holder of this Certifi-
cate and of the rights of the holders of the other Certificates,
a statement of the conditions upon which the maturity hereof
may be accelerated, a description of the security for the pay-
ment of this Certificate, as well as for a statement of the
terms and conditions of the trust created by the Trust Agree-
ment, to all of which terms and conditions each holder hereof
agrees by its acceptance of this Certificate.

This Certificate is not subject to prepayment
except as provided in Sections 3.02, 5.02(b) and (c) and
11.01 of the Trust Agreement. Reference is hereby made to
Section 3.02 of the Trust Agreement for a statement of the 1
terms upon which the level installments hereon shall be reduced '
in the event of any such prepayment. :

IN WITNESS WHEREOF, the Trustee has caused this
Certificate to be duly executed on its behalf by an authorized
officer as of the date first above written.

FIRST WESTERN BANK ANLC TRUST
COMPANY, Trustee under the
Western Pacific Railroad v
Equipment Trust No. 1 ?

By

Authorized Officer

SECTION 3.02. Each Certificate shall te issued by
the Trustee in accordance with the terms of this Trust Agree-
ment and the Equipment Trust Certificate Purchase Agreement,
and shall be payable in accordance with, and subject to the
terms and conditions set forth in, the form of Certificate
set forth in Section 3.01 hereof, the other provisions of this
Trust Agreement, and the Equipment Trust Certificate Purchase
Agreement. Upon any payment to the Certificate Holders pur-
suant to Section 5.02(b) (relating to Casualty Value payments),
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or pursuant to Section 3.02 of the Equipment Trust Certificate
Purchase Agreement (relating to the repayment of excess funds
not vsed for the payment of Lessor's Cost), the level payments
theveafter due on cach Certificate shall be recalculated and

reduced so that such payments will amortize the then remaining
principal balance onsuch Certificate, plus inferest thereon,

in approximately equal installments in such number as there are
leve . installment payment dates then remaining, provided that
the ‘ast of such installments shall in any event be in an amount
sufficient to discharge the accrued interest on, and unpaid
principal of, such Certificate. Upon or promptly after the
distribution of any such payment, the Trustee shall advise

each Certificate Holder in writing of the amount of each

such recalculated level installment payment amount applicable
to each Certificate held by such Certificate Holder (but the
failure to give such advice shall not affect the foregoing
provisions). Upon presentment to the Trustee of any out-
standing Certificate following any such payment, under any
provisions of this Trust, the Trustee shall make appropriate
notations thereon showing such payment and such recalculated
level installment payments.

SECTION 3.03. Notwithstanding any provision herein
or in any Certificate to the contrary, the Trustee will pay,
if s0o requested by any Certificate Holder by written notice
to the Trustee, all amounts payable by the Trustee to any
such holder who is a Certificate Purchaser or a designee or
nominee thereof (including all amounts distributed pursuant
to Article V of this Trust Agreement) either (i) by crediting
the amount to be distributed to such holder to the account
maintained by such holder with the Trustee or (ii) by mailing
a check payable in clearing house funds to such holder at
such address as such holder shall have specified in such notice,
such mailing to be made promptly and in any event within five
business days after receipt by the Trustee of the funds with
which such payment is to be made, in either case without any
presentment or surrender of anv Certificate, except that in
the case of the final payment in respect of any Certificate,
such Certificate shall be surrendered to the Trustee. The
Trustee may deem and treat the person in whose name any cer-
tificate shall have been issued by the Trustee as the absolute
owner and holder of such Certificate for the purpose of
receiving payment of all amounts payable by the Trustee with

-8-




respect to such Certificate and for all other purposes,
. and the Trustee shall nct be affected by any notice to the
contrary.

SECTION 3.04. A Certificate Holder shal ' have no
further beneficial interest in, or other right witl respect
to, the Trust Estate when and if the principal of «nd interest
and premium (if any) on all Certificates held by such holder
and all other sums payable to such holder hereunder, under
the Equipment Trust Certificate Purchase Agreement or under
such Certificates shall have been paid in full.

SECTION 3.05. The Trustee shall maintain a register
for the purpose of registering transfers and exchanges of
Certificates. A Certificate Holder intending to transfer any
or all of the Certificates held by such holder to a new payee
shall surrender such Certificate or Certificates to the
Trustee at its principal corporate trust office at san Francisco,
California, or at the office of any successor trust2e, to-
gether with a duly executed instrument of assignment from such
holder, specifying the name and address of the payee or payees.
Promptly upon receipt of such documents the Trustee will issue
a new Certificate or Certificates of the same type., in the
same aggregate original face amount, dated the same date or
dates and in such denomination or denominations and payable to
the order of such payee or payees as shall be specified in the
written request from such holder. The Trustee shall make
a notation on each new Certificate of the amount of all pavments

or prepayments of principal previously made on the »1ld Certifi-
h cate or Certificates with respect to which such new Certificate
or Certificates is issued and the date to which interest on
such old Certificate or Certificates has been paid. The Trustee
shall not be required to exchange any surrendered Certificates
as above provided during the ten-day period preceding the due
date of any payment on such Certificate.

SECTION 3.06. 1If any Certificate shall become
mutilated, destroyed, lost or stolen, the Trustee st.all, upon
the written request of the holder of such Certificate, execute
and deliver in replacement thereof a new Certificate in the
same original face amount, dated the same date as the Certificate
so mutilated, destroyed, lost or stolen. If the Certificate
being replaced has become mutilated, such Certificate shall
be surrendered to the Trustee. If the Certificate teing

. . -9-
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replaced has been destroyed, lost or stolen the holder of
such Certificate shall furnish to the Trustee such security
or indemnity as may be required by it to save the Trustee
harmless and evidence satisfactory to the Trustee of the
destruction, loss or theft of such Certificate and of the
ownership thereof.

SECTION 3.07. Upon the issuance of a new Certificate
or Certificates pursuant to Section 3.05 or 3.06 hereof, the
Trustee may require the payment of a sum to reimburse it
for , or to provide funds for, the payment of any tax or other
governmental charge or any charges and expenses connected
therewith paid or payable by the Trustee.

ARTICLE 1IV.

CONSUMMATION OF TRANSACTIONS
BY TRUSTEE AND TRUSTOR

SECTION 4.01. The Trustee agrees that it will,
subject to the terms and conditions hereof and of the
other agreements herein referred to and the Trustor autho-
rizes and directs the Trustee to:

(a) Execute the documents referred to in
Section 2.01 hereof, and take all steps necessary to
consummate the transactions therein and herein con-
templated, (including, without limitation, the con-
veyance to the Lessee of the title to any units of
Equipment which do not become subject to the Lease
and for which no payment of Lessor's Cost is made
by the Trustee, and the payment to the Certificate
Holders of any sum not disbursed for the Lessor's
Cost of such unit of Equipment, as contemplated by
the Purchase Agreement, the Reconstructiomn Agreement
and the Equipment Trust Certificate Purchase Agreement).

(b) Authorize a representative of the Trustee
(who may be an employee of the Lessee) to accept
delivery of the Equipment from the Lessee pursuant
to the Purchase Agreement, and the reconstructed

Equipment from Rebuilder pursuant to the Reconstruction
Agreement. '
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(¢) On the . date specified in the Equipment Trust
‘“ Certificate Purchase Agreement issue and sell to the
Certificate Purchasers the Certificates in accordance
with the terms thereof and retain and/or invest the

1

- proceeds received therefrom until same are either (i)
- required for the payment of the Lessor's Cost of units
{ of Equipment as provided in paragraph (d) below, or

- (ii) returned to the Certificate Purchasers as required

= by the Equipment Trust Certificate Purchase Agreement,

= (d) With the funds received by the Trustee from
the issuance of Certificates as provided in paragraph

;] (c) above, together with the funds received from the

Trustor in accordance with Section 4.02 below, make
payments as follows:

{

iJ

(i) To the Lessee, the aggregate amount
due to the Lessee for Equipment under the
Purchase Agreement; and

i

(ii) To Rebuilder, on each Settlement Date,
the aggregate amount then due under the Recon-
struction Agreement.

(e) Promptly furnish to the Trustor copies of all
of the documents which the Trustee is required to furnish
to the Certificate Purchasers under the Equipment Trust
certificate Purchase Agreement.

(£) Receive rent and all other sums paid by the
Lessee under the Lease, and the proceeds of the sale

’ i or other disposition of any Equipment, and distribute
v the same in accordance with the provisicns of Article
| V hereof.

T:] (g) Prepare and submit to the Trustor for the

. Trustor's approval all appropriate tax returns for this

J Trust, and prepare such statements and reports con-
cerning the Equipment, the Lease, or this Trust from

. facts actually known to the Trustee, as the Trustor

J may from time to time request.

®




(h) Promptly pay to the Certificate Holders when
due all sums actually received by the Trustee so as to
avoid, to the extent the same is within the control of
the Trustee, any default by this Trust under the terms
hereof or of the Equipment Trust Certificate Purchase
Agreement.

(i) Promptly remit to the Trustor any refund of the
Purchase Price received by the Trustee from the Lessee
under the terms of the Purchase Agreement.

SECTION 4.02 The Trustor agrees that it will
furnish to the Trustee in immediately available San Francisco
funds, on each date on which payment of the purchase price is
due to the Lessee under the Purchase Agreement, the amount then
so due, up to an aggregate of $600,000, which shall be promptly
used by the Trustee for the payment of the purchase price under
the Purchase Agreement.

The Trustor further agrees that on each Settlement
Date, it shall furnish to the Trustee in immediztely available
San Francisco funds, a sum equal to the amount, if any, by which
20% of the Lessor's Cost of each unit of Equipment for which pay-
ment is due to the Rebuilder on such date shall be more than
$3,000.00; and the Trustee shall remit to the Trustor on each
such date (out of the Proceeds held by it as defined in the
Equipment Trust Certificate Purchase Agreement) the amount, if
any, by which 20% of the Lessor's Cost of each such Unit shall
be less than $3,000.00. The Trustor shall also furnish to the
. Trustee and the Certificate Purchasers the opinion of counsel
for the Trustor referred to in Section 2.01(c) (iii) of the
Equipment Trust Certificate Purchase Agreement.

ARTICLE V.,

SECURITY INTEREST IN TRUST ESTATE:
DISTRIBUTION OF RENTS AND OTHER PROCEEDS

SECTION 5.01. The Trustee hereby grants a security
interest in the Trust Estate (other than tax indemnity payments
referred to in Section 14(b) of the Lease and other than the
refund payments to the Trustor described in Sectiions 4.01(i) and
4.02 hereof) and any and all proceeds thereof, to secure ratably
the payment of all Certificates and all other sums due or to
become due to the Certificate Holders under the terms hereof,
of the Equipment Trust Certificate Purchase Agreement, or of ‘
the Lease, it being the intent hereof that all of the Trust
Estate (other than tax indemmity payments referred to in
Section 14(b) fo'the Lease and other than the refund payments

to the Trustor described in Sections 4.01(i) and 4.02 hereof)

at any time coming into the possession or control of the Trustee
shall be held,

-12-
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first ">: the ratable benefit of the Certificate Holders
and, sozomnd, for the benefit of the Trustor; provided,
however, that such security interest is subject to the

rights and interests of the Lessee under the lease, and

the Purchase Agreement, and the rights and interests of

the Lessca2c and Rebuilder under the Reconstruction Agreement.
The Trustee shall, as requested by any Certificate Holder

in writing (subject to the provisions of Section 6.03 hereof),
file cor record, or cause to be filed or recorded, this Trust
Agreement, the Lease (and each Lease Supplement thereto) and
all adcitional financing statements, continuation statements
and otter documents, in such places and in such manner, and
shall e¢xecute, deliver, file and record all such additional
documer.t s, all as may be required fully to preserve, protect
and periect the rights of the Certificate Holders with respect
to the security interest in the Trust Estate granted herein.

SECTION 5.02. The Trustee shall collect and receive
all Rents payable under the Lease, together with all sums
realized from any source with respect to the Equipment, and
shall distribute the same in accordance with the following:

(a) FExcept as otherwise provided in paragraph (c)
hareof, each payment of Basic Rent under the Lease received
by the Trustee at any time shall be distributed by the
Trustee on the date such payment is received, in the
f31lowing order of priority: first, so much of such
pavment as shall be required to pay in full the aggre-
2ate amount of the installment payments of principal
anidl interest (as well as any interest on overdue prin-
cipal or interest) then due under all Certificates shall
be distributed to the Certificate Holders; and, second,
the balance, if any, of such payment remaining thereafter
shall be distributed to the Trustor. The portion of
each such payment distributed to a Certificate Holder
shall be applied by such holder in payment of the
Certificates held by such holder, pro rata.

(b) Except as otherwise provided in paragraph (c)
hereof, any payment received by the Trustee from the
l.essee pursuant to Section 15 of the Lease as a result
of a Casualty shall be distributed in the following
order of priority: first, so much of such payment as

-13-
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shall be cqual to the unpaid principal balance of,
plus accrued interest on, the portion of the then
outstanding Certificates which represent indebtedness
to finance 807 of the Lessor's Cost of the unit or
units of Equipment suffering such Casualty, shall be
paid to the Certificate Holders; second, the balance
of such payment remaining thereafter shall be dis-
tributed to the Trustor. The portion of each such
payment distributed to each Certificate Holder
pursuant thereto shall be applied by such holder in
payment of the Certificates held by such holder,

pro rata.

(c) All payments received and amounts realized by
the Trustee after the Trustee shall have declared the
Lease to be in default pursuant to Section 17 thereof
upon the occurrence of an Event of Default (including
any amounts realized from the exercise ¢f any remedies
pursuant to Section 17 of the Lease) as well as all
payments or amounts then held or thereafter received by
the Trustee while such declaration remains in effect,
shall be distributed by the Trustee in the following
order of priority: first, so much of such payments
or amounts as shall be required to reimburse the Trustee
for expenses incurred in collecting or distributing
such sums (to the extent not previously reimbursed or
paid) shall be distributed to the Trustee; second, so
much of such payment or amounts as shall be required
to pay in full the aggregate unpaid principal amount
of all Certificates then outstanding, plus the accrued
but unpaid interest thereon to the date of distribution,
shall be distributed to the Certificate Holders; and
third, the balance, if any, of such payments or amounts
remaining thereafter shall be distributed to the Trustor.
The portion of each such- payment or amount distributed
to each Certificate Holder pursuant thereto shall be
applied by such holder in payment of the Certificates
held by such holder, pro rata.

(d) Any payments received by the Trustee pursuant
to Section 12, 14(a) or 22 of the Lease, constituting
reimbursement by the Lessee of its obligations for

ancillary expenses under the Lease or payment of certain

-14-
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tsxes, tees and charges shall be distributed to the
partics who originally advanced the funds for such
epenses, or who are entitled to be indemnified there-
under, as the case may be.

(¢) Any payments received by the Trustee pursuant
to Section 14(b) of the Lease, any refund of the purchase
price received by the Trustee under the Purchase Agree-
ment, any sums due the Trustor under Section 4.02, and
dny payments received by the Trustee after payment in
iull of the Certificates, shall be distributed to the

Trustor,

SECTION 5.03. Whenever a distribution is required
¢ be made to the Certificate Holders under this Trust Agree-
ment, {except as provided in Section 5.02(d)) such payment
stiall be made to all Certificate Holders ratably, without
prioricy one over the other, in the proportion that the unpaid
batance of principal plus accrued interest on the Certificates
then held by each such holder bears to the unpaid balance of
principal plus accrued interest on all Certificates, as of the
date of distribution.

ARTICLE VI
DUTIES OF THE TRUSTEE

SECTION 6.01. 1In the event the Trustee shall have know-
terve of an Event of Default, the Trustee shall give prompt
witten notice of such Event of Default to the Trustor and to
cach Cectificate Holder by first class registered or certified
ma b, postage prepaid, unless such Event of Default shall have
heen remedied before the giving of such notice. Subject to the
teims of Section 6.03 hereof, the Trustee shall take such action
with respect to such Event of Default as the Trustee shall be
directed in writing by the Requisite Parties. If the Trustee
sball not have received instructions as above provided within
70 days after mailing notice of such Event of Default, the
frustes may, until it shall have received such instruction, take
such action, or refrain from taking such action, with respect
t< sucn Event of Default as it shall deem advisable in the best
irterests of the Certificate Holders, or the Trustor if all
Certificates have then been paid in full. In the event the
Trustee shall at any time declare the Lease to be in default
pursuant to Section 17 thereof, the unpaid principal amount of
all Certificates then outstanding with accrued interest thereon

-15-
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shall immediately become Jdue ane payable without turther
act or notice of any kind, For ai. purposes of this Trust
Agrecement, in the absence of actual knowlcdge, the Trustee
shall not be deemed to hive xnowledge of an Event of Default

unless notified in writing by the Lessee or one or more
Certificate Holders or the Trustor, except that the Trustee
shall be deemed to have knowledge of any Event of Default caused
by the failure of the lLessee to make any payment of Basic

Rent within five (5) days after the same shall become due.

SECTION 6.02. subject to the terms of Section 6.03
hereof, the Trustee shall. upon the written instructions at
any time and from time to time of the Requisite Parties, take
such of the following actions as mav be specified in such
instructions: 2

(i) Take such action as the Requisite Parties shall
specify in writing with respect to the option in the
Reconstruction Agreement to accept or reject recon-
structed units of Equipment which are not delivered
within the time specified therein;

(ii) give such notice or direction or exercise
such right or power under the lLease, the Purchase
Agreement or the Reconstruction Agreement as shall be
specified in such instructions, or take such other
action (including, without limitation, such action to
preserve or protect the Trust Estate (including the
discharge of liens or encumbrances) as the Lessee shall
not be required to teke in accordance with the terms
of the Lease) as shall be specified in such instructions;

(iii) approve as satisfactory to it all matters
required by the terms of the Lease to be satisfactory
to it, it being understood that without the written
instructions of the Requisite Parties the Trustee shall
not approve any such matter as satisfactory to it:;and

(iv) subject to Section 19 of the Lease, after
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the expiration or earlier termination of the Lease

with respect to any Equipment, convevy all the Trustee's

right, title and interest in and to such Equipment

for such amount, on such terms and to such purchaser

or purchasers as shall be designated in such instruc-

tions, or lease or otherwise dispose of such Equipment
- on such terms as shall be designated in such instruc-

tions.

SECTION 6.03. The Trustee shall not be required to
take any action under Sections 6.01, 6.02 or 5.01 hereof unless
the Trustee shall have been indemnified by the party or parties
giving such directions, in manner and form satisfactory to
the Trustee, against any liability, cost or expense (including
counsel fees) which may be incurred in connection with such
action. The Trustee shall not be required to take any action
under Sections 6.01, 6.02 or 5.01 hereof, nor shall any other
provision of this Agreement be deemed to impose a duty on
the Trustee to take any action, if the Trustee shall have
been advised by counsel that such action is contrary to the
terms of the Lease or other applicable agreement or is other-
wise contrary to. law.

SECTION 6.04. The Trustee shall have no duty or
obligation to manage, control, use, sell, dispose or other-
wise deal with any Equipment or any other part of the Trust
Estate, or to otherwise take or refrain from taking any action
under, or in connection with, the Lease, the Purchase Agreement,
or the Reconstruction Agreement, or any action with respect to
the Equipment except as expressly provided by the terms of this
Trust Agreement or as expressly provided in written instructions
pursuant to Section 6.01 or 6.02 hereof; and ro implied duties
or obligations shall be read into this Trust Agreement against
the Trustee. The Trustee nevertheless agrees that it will, at
its own cost and expense, promptly take such action as may be
necessary to duly discharge any liens or encumbrances on any
part of the Trust Estate which result from claims against the
Trustee not related to the ownership of the Equipment or the
administration of the Trust Estate,.

SECTION '6.05. The Trustee agrees that it will not
manage, control, use, sell, encumber, dispose or otherwise deal
with any Equipment or any other part of the Trust Estate except
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(a) as required by the terms of the Lease, the Purchase
Agreement, the Reconstruction Agreement and the Equipment
Trust Certificate Purchase Agreement, (b) in accordance
with the powers granted to, or the authority conferred upon,
the Trustee pursuant to this Trust Agreement or (c) in
accordance with written instructions pursuant. to Section
6.01 or 6.02 hereof.

ARTICLE VII
THE TRUSTEE

SECTION 7.01. The Trustee accepts the trust hereby
created and agrees to perform the same but only upon the terms
of this Trust Agreement. The Trustee shall not be answerable
or accountable under any circumstances, except for its own
wilful misconduct or gross negligence.

SECTION 7.02. Except in accordance with written
instructions furnished pursuant to Section 5.01 hereof or
Section 6.02 hereof, and without limitation of the generality
of Section 6.04 ‘hereof, the Trustee shall have no duty (1)
to see to any registration of the Equipment or any recording
or filing of the Lease or of this Trust Agreement, or to see
to the maintenance of any such registration, recording or
filing, (ii) to see to any insurance on the Equipment or to
effect or maintain any such insurance, (iii) except as pro-
vided in Section 6.04 hereof, to see to the payment or dis-
charge of any tax, assessment or other governmental charge or
any lien or encumbrance of any kind owing with respect to,
assessed or levied against, any part of the Trust Estate,

(iv) to confirm or verify any financial statements of the

Lessee or (v) to inspect the Equipment at any time or ascertain
or inquire as to the performance or observance of any of the
Lessee's covenants under the Lease or the Purchase Agreement or
Rebuilder's covenants under the Reconstruction Agreement with
respect to the Equipment. Notwithstanding the foregoing,

the Trustee will furnish to each of the Certificate Purchasers, go
long as he or it shall hold any of the Certificates, and to each
other holder of at least 10% in principal amount of the Cer-
tificates at the time outstanding, and to the Trustor, promptly
upon receipt thereof, duplicates or copies of all reports,
notices, requests, demands, certificates, financial statements
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and other instruments furnished 1o the Trustee inder the
Lease or otherwise received with rcspect te the Equipment.

SECTION 7.03. The Tractee nakes (i) no represen-
tation or warranty as to the valie, ¢ondircion, nerchantability
or fitness for use of ary Equipmcat o as to its title thereto,
or any other representation or warrantv with respect to the
Equipment whatsoever except that “he Trustee hereby represents
and warrants to each Certificate ‘lolder and to the Trustor that
on the Settlement Date for each 'mit of Fquipmert the Trustee
shall have received whatever titi. wi« conveyed to it by the
Lessee and the Rebuilder and that eah such unit of Equipment
shall be free of liens and encunbrancos which may result from

claims against the Trustee not retatec to the ownership of such
unit of Equipment or the administ:at i-n of the Trust Estate or
any other transaction pursuant ta th 3 Trust Agreement or any

document included in the Trust ¥Fstate, and (ii) 10 represen-
tation or warranty as to the valicitv, legality or enforceability
of this Trust Agreement, the Cert:ficites, the Lease, the
Equipment Trust Certificate Purcnase Apreement, -he Purchase
Agreement or the Reconstruction Afrecment or as rto the correct-
ness of any statement contained in anv thereof (other than the
representations and warranties of the Trustee under Article IV
of the Equipment Trust Certificate Purchase Agreement), except
that the Trustee hereby represents and warrants to each Certifi-
cate Holder and the Trustor that this Agreement tas been, and
each of said other documents will bhe, executed ard delivered

by one of its officers who is and will be duly avthorized to
execute and deliver such document wm its behalf,

SECTION 7.04. Monies received by the Trustee here-
under need not be segregated in arn:. manner except to the
extent required by law and may be ceposited with the Trustee
under such general conditions as may be prescribed by law in
the general banking department of the Trustee, anxl the Trustee
shall not be liable for any intersz«t thereon.

SECTION 7.05. The Trustce2 shall not incur any liability
to anyone in acting upon any signatare, instrument:, notice, resolu-
tion, request, consent, order, cercificate, report:, opinion, bond
or other document or paper reasonably believed by it to be genuine
and reasonably believed by it to be signed by the proper party or

parties. The Trustee may accept a copy of a resolution of the Board
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Direstevs or the Fxecutive Committce of any corporation,
cortified by the Secretary or an Assistant Secretary thereof
as duly adopted and in full force and effect, as conclusive

evidence that such resolution has been duly adopted by said
Board cor Executive Committee and that the same is in full

foree and effect. As to any fact or matter the manner of
ascertainment of which is not specifically described herein,
the Irustee may for all purposes hereof rely on a certificate,
signed by the Chairman of the Board, or by the President, or

bv any Vice President of the Lessee, as to such fact or matter,
and such certificate shall constitute full protection to the
Trustee for any action taken or omitted to be taken by it in
gnod faith in reliance thereon. In the administration of the
trusts hereunder, the Trustee may execute any of the trusts

or vowers hereof and perform its powers and duties hereunder
dire:tly or through agents or attorneys and may, at the
expense of the Trust Estate, advise with counsel, accountants
and other skilled persons to be selected and employed by it, and
the Trustee shall not be liable for anything reasonably done,
suffered or omitted in good faith by it in accordance with the

advice oropinion of any such counsel, accountants or other
skilled persons.

SECTION 7.06. In accepting the trusts hereby created,
the Trustee acts solely as trustee hereunder and not in its
individual capacity; and all persons, other than the Trustor
and the Certificate Holders to the extent provided in Section
7.0l hereof, having any claim against the Trustee by reason
of the transactions contemplated hereby shall look only to the
Trust Estate for payment or satisfaction thereof.

SECTION 7.07. The Trustor shall pay such compensa-
tion to the Trustee for its service hereunder as may be agreed
upon from time to time by the Trustee and the Trustor. The
Trustee agrees that it shall have no right against the Certifi-
cate Holders or, except as specifically provided in this
Trust Agreement, the Trust Estate for any fee as compensation
for services hereunder.

SECTION 7.08. Any and all exculpatory provisions,
immnunities and indemnities in favor of the Trustee under this
Agreement shall inure to the benefit of the Trustee in its
capacity as such, as Lessor under the Lease, as owner under
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the Keconstruetien Agpreement, as purchaser under the
Purchase Aprecwmenvt, as the maker of the Certificates, and
as the issver under the Lquipment Trust Certificate Purchase

Agreement .
ARTICLE VIIIL
INDEMMIPTCATION OF TRUSTEE BY TRUSTOR

SECTToON 8.01. The Trustor hereby agrees, whether
or not anv of the transactions contemplated hereby shall be
consummated, to sssume liability for, and to indemnify, pro-
tect, save anc keep harmless the Trustee, its successors,
assigns, agents and servants, from and against any and all
liabilities, cbligations, losses, damages, penalties, taxes,
claims, actions, suits, costs, expenses or disbursements
(including lepasl fees and expenses) of any kind and nature
whatsoever which vay be imposed on, incurred by or asserted
against the Trustee (whether or not also indemnified against
by the Lessee under the Lease or also indemmified against by
any other person) in any way relating to or arising out of
this Trust Agreemont, the Certificates, the Lease, the Equip-
went Trust Certificate Purchase Agreement, the Purchase
Agreement, oxr the Reconstruction Agreement or the enforce-
ment of anv of the terms of any thereof, or in any way re-
lating to or arising out of the purchase, reconstruction,
accaeptance ., rejection, ownership, delivery, lease, possession,
use, operation, condition, sale, return or other disposition
of any Equipment (including, without limitation, latent
and other defects, whether or not discoverable, and any
claim for patent, trademark, or copyright infringement), or
in any way relating to or arising out of the administration
of the Trust Estace or the action or inaction of the Trustee
hercunder, except only in the case of wilful misconduct or
negligence on tha part of the Trustee in the performance
of its duties hercunder., The indemnities contained in this
Section 8.01 shall survive the termination of this Trust
Agreement. In addition, if necessary, the Trustee shall be
entitled to indemmification from the Trust Estate for any
liability, oblligation, loss, damage, penalty, claim, action,
sult, cost, expense or disbursements indemnified against
pursuant to this Section 8.01 to the extent riot reimbursed
by the lessee, the Trustor, or any other person; and to
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] secure the sawe the Trustee sholl have a lien on the Trust
. Estate prior o any inicrest therein of any Certificate

Holder or the Trustor.
ARTICLE IX
SUCCHSSOR TRUSTER

SECT'ION 9.0L.  ¢a) The Trustee or any successor
thereto may resigr at any time without cause by giving
at least 30 days pricr written notice to the Trustor
and each Certificate Holder. In addition, the Requisite
Parties nay at any time remove the Tructee without cause
by an instrument in writing delivered to the Trustee, the
Trustor (if not thew one of the Requisite Parties)
and each other Certificate Holder. Any such resignation
or removal shall onlv become effective upon the appoint-
ment as herveinafter provided of a successor Trustee and
the acceptance of such appointment by such successor
Trustee. [n the case of the resignation or removal of the
Trustee, the Requisite Parties may appoint a successor
Trustee by an instrument signed by the Requisite Parties.
If the Rejuisite Parties shall not have appointed a
successor Trustee within 30 days after such notice of
resignation or removal, the Trustee, the Trustor or
any CertiZicate Holder may apply to any court of com-
petent jurisdiction to appoint a successor Trustee to
act until such time, if any, as a successor shall have
been appo:nted by the Requisite Parties as above provided.
Any successor Trustee so appointed by such court shall
immediately and without further act be superseded by any
successor Trustee appointed by the Requisite Parties
within one year from the date of the appointment by
such court .

(b} Any successor Trustee, whether appointed by a
court or ty the Requisite Parties or otherwise, shall
execute and deliver to the predecessor Trustee an instru-
ment accepting such appointment, and thereupon such suc-
cessor Trustee, without further act, shall become vested
with all of the estates, properties, rights, powers,
duties and trusts of the predecessor Trustee in the trusts
hereunder with like effect as 1f originally named as a
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TeusStee herein, but nevertheless upon tlhe written

request of such successor Trustee, such predecessor
"'rustee shall execute and deliver an instrument
transferring to such successor Trustee, upon the

trusts herein expressed, all the estates, properties,
rights, powers and trusts of such predecessor Trustee,
and such predecessor Trustee shall duly assign, transfer,
deliver and pay over to such successor Trustee any pro-
perty or moneys then held by such predecessor Trustee
upon the trusts herein expressed.

(¢) Any successor Trustee shall be a corporation, or
banking association, incorporated under the laws of the
United States or any state thereof, having a combined
capital and surplus of at least $50,000,000 and which is
authorized under such laws to exercise corporate trust
powers and is subject to supervision or examination by
federal or state authority.

SECTION 9.02. Any corporation into which the Trustee
may be merged or converted or with which it may be consolidated, or
any corporation resulting from any merger, conversion or consolida-
tion to which the Trustee shall be a party, or any corporation to
which substantially all the business of the Trustee may be trans-
ferred, shall be the Trustee under this Trust Agreement without
further act. ‘

ARTICLE X

SUPPLEMENTS AND AMENDMENTS TO THIS TRUST AGREEMENT AND
OTHER DOCUMENTS

SECTION 10.01. At any time and from time to time,
upon the written request of the Requisite Parties, (i) the
Trustee and the Trustor shall execute a supplement hereto for
the purpose of adding provisions to, or changing or elimina-
ting provisions of, this Trust Agreement and as specified in
such request and (ii) the Trustee shall enter into such written
amendment of or supplement to the Lease, the Purchase Agreement,
and the Reconstruction Agreement as the Lessee or Rebuilder, as
the case may be, may agree to and as may be specified in such
request, or execute and deliver such written waiver or modifi-
cation of such terms of the Lease, the Purchase Agreement or
the Reconstruction Agreement as may be specified in such request;
provided, however, that without the consent of the Trustor
and each Certificate Hpolder no such supplement, waiver or
modification shall (i) modify any of the provisions of this
Section or of Section 1,01(j), 6.0l or 6.02 hereof, (ii)
reduce the amount or extend the time of payment of any amount
owing under any Certificate or alter or modify the provisions
of Article V hereof with respect to the security interest
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therein created or the order of priorities in which dis-
tributicas thereunder shall be made as between the Certifi-
cate Holders and the Trustor, (iii) reduce, modify or amend

any indemnities in favor of the Certificate Holders or Trustor
(notwithstanding the foregoing the indemnities contained in

Section 1l4(b) of the Lease may be modified with the consent of

the Trustor only), or (iv) reduce the amount or extend the time

of payment of the Basic Rent or Casualty Value for any Equipment

as set forth in the Lease, or change the absolute and unconditional
character of the obligations of the Lessee as set forth in Section
23 of the Lease.

SECTION 10.02. 1If in the opinion of the Trustee any
document required to be executed pursuant to the terms of
Section 10.01 herecf affects any immunity or indemnity in
favor of the Trustee under this Agreement or the Lease, the
Trustee may in its discretion decline to execute such document.

SECTON 10.03. It shall not be necessary for any
written request furnished pursuant to Sectionl0.0l1 hereof to
specify the part.cular form of the proposed document to be
executed pursuanf: to said Section, but it shall be sufficient
if such request shall indicate the substance thereof.

SECTION 10.04. Promptly after the execution by the
Trustee of any document entered into pursuant to Section 10.01
hereof, the Trustee shall mail, by first class mail, postage
prepaid, a conformed copy thereof to the Trustor and each
Certificate Holder at its address last known to the Trustee,
but the failure of the Trustee to mail such conformed copies
shall not impair or affect the validity of such document.

ARTICLE XI
MICELLANEOUS

SECTION 11.01. This Trust Agreement and the trusts
created hereby shall terminate and this Trust Agreement shall
be of no further force or effect upon the earlier of (i) the
sale or other final desposition by the Trustee of all Equipment
at any time part of the Trust Estate and the final distribution
by the Trustee of all monies or other property or proceeds
constituting par: of the Trust Estate in accordance with
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the terms nereof, provided that at such time the Lessee shall
’ bave ‘ully complied with all of the terms of the Lease, or
(11) 1wenty-one years less one day after the cate of the
catrliv ¢t acknowledgement of the execution of this Trust Agree-
went oy any larty hereto; otherwise this Trust Agreement and
the t1usts created hereby shall continue in full force and
effecr in accordance with the terms hereof. DNotwithstanding
the toregoing, however, the Trustor shall have the absolute

right at irs sole option at any time to terminate this Trust

upon payment to the Trustee, for distribution to the Certificate
Holdyis, o7 a4 sum equal to the entire unpaid principal balance

of the Certificates then outstanding, plus the entire amount of !
interest which would have accrued upon all Certificates issued,

or provided for, under the Equipment Trust Certificate Purchase
Agrecment had they been issued, outstanding and payable in
accorcance with their original terms (without, however, any
discounting of such sums to their present value), together with

anv sums then due to the Trustee hereunder, whereupon this Trust
shall Cerminate and the Trustee shall, after payment to the o,
Certificate Holders of the sums referred to hereinabove, convey

and distribute to the Trustor all right, title and interest

in and to the Trust Estate, and the Trustor shall thereupon

succeed to all of the Trustee's rights, titles and interests
hereunder and shall be responsible for all of the Trustee's
obligarions under this Trust, the Lease, the Purchase Agreement,
the Reconstruction Agreement and the Equipment Trust Certificate
Purchase Agreement.

SECTION 11.02. Neither the Trustor mor any Certificate
Holdec shall have legal title to any part of the Trust Estate.
No transfer, by operation of law or otherwise, of any Certifi-
cate, or the right, title and interest of the Trustor in and
to the Trust Estate shall operate to terminate this Trust Agree-
ment o1 the trust hereunder or entitle any successor or trans-
feree 0 an accounting or to the transfer to if: of legal title
to anv part of the Trust Estate.

SECTION 11.03. Any sale or other conveyance of any
Equipmint by the Trustee made pursuant to the terms of this
Agreencnt or of the Lease shall bind the Trustor and the
Certificate Holders and shall be effective to transfer or
convey all right, title and interest of the Trustee and such
partics in and to such Equipment. No purchaser or other
grantee shall be required to inquire as to the authorizationm,

necessity, expediency or regularity of such sale or conveyance
‘ : or as to the application of any sale or other proceeds with

respect thereto by the Trustee.
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SECTION 11.04. Nothing in thi. 4 orecwent, whether

express or implied, shall be construcd to wive to any person

other than the Trustee, Trustor and the Certificate Holders

any legal or equitable right, remedy or ¢laim under or in

respect of this Trust Agreement o1 any Certificate; but this

Trust Agreement and the Certificates shail be¢ held to be

for the sole and exclusive benefit o7 the Trustee, the

Trustor and the Certificate Holders.

SECTION 11.05. Unless otherwisc cxpressly specified
or permitted by the terms hereof, all notices shall be in writing,
mailed by first class mail, postage prepaid, and (i) if to the
Trustee, addressed as follows: First Western Bank &  Trust
Company, Trustee Under the Western Pacific Railroad Equipment
Trust No. i s 235 Montgomery Street, San Francisco, California
94104, and (ii) if to the Trustor, its assinns, or any Certificate
Holder, addressed to such party at such address as such party
shall have furnished by notice to the Trusteoe or, until an ad-
dress is so furnished, addressed to such party at its office
last known to the Trustee. Whenever any noticze in writing is
required to be given by the Trustee, the Trustor or any Cer-
tificate Holder to ‘any of the other of them, such notice shall
be deemed given and such requirement satisfied if such notice
is mailed by regular mail, postage prepaid, and addressed as

provided above, unless otherwise expressly provided by the
terms hereof.

SECTION 11.06. Any provision of this Agreement
which is prohibited or unenforceable in any jurisdiction shall,
as to such jurisdiction, be ineffective to thz extent of such
prohibition or unenforceability without invalidating the re-
maining provisions hereof, and any such pronibition or unenforce-
ability in any jurisdiction shall not invalidate or render un-
enforceable such provision in any other jurisdiction.

SECTION 11.07. No term or provisica of this Trust
Agreement or the Certificates may be changed, waived, dis-
charged or terminated orally, but, except as provided in
Section 10.01 hereof, only by an instrument in writing signed
by the party or other person against whom enforcement of the
change, waiver, discharge or termination is sought; and any
waiver of the terms hereof or of any Certificate shall be
effective only in the specific instance and for rhe specific
purpose given. '
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SECTION 11.08. The Trustor represents and warrants
that neither 1t nor anyone acting in its behalfl has directly or
indircctly offered any Certificate, or any interest in this
Trust, or any similar sccurities or intcrests, for sale to, or
solicited any offer to acquire any of the same frrom, any other
person, except for the offers made to participate in such
transaction to the Certificate Purchasers identiified herein
and not more than 15 other institutions or sophisti-
cated . individual investors of either the Certificates
or the interests of the Trustor under this Trust.

SECTION 11.09. This Agreement may be executed by
the parties hereto on separate counterparts, each of which when
so executed and delivered shall be an original, but all such
counterparts shall together constitute but one and the same
instrument.

SECTION 11.10. All covenants and agreements contained
herein shall be binding upon, and inure to the benefit of, the
Trustee, the Trustor and their respective successors and assigns.
Any request, notice, direction, consent, waiver cr other instru-
ment or action by the Trustor or any Certificate Holder shall
bind the successors:and assigns of such party.

SECTION 11.11. The headings of the various Articles
herein are for convenience of reference only and shall not
define or limit any of the terms or provisions hereof.

SECTION 11.12. This Agreement shall in all respects
be governed by, and construed in accordance with, the laws of
the State of California, including all matters of construction,
validity and performance.

IN WITNESS WHEREOF, the parties hereto have caused
this Agreement to be duly executed by their respective officers
thereunto duly authorized as of the day and year first above
written and to be delivered in the State of (ﬂ;/g{apg/q, .

(Corporate Seal) CROCKER~Y(JITIZENS NATIONAL BANK, Trustor

Attest: ‘\T %LM,UL\\ by Z;ﬂ’(// Jé%ﬁﬂ//é/
V.o AIF

(Corporate Seal) FIRST WESTERN BANK ' AND TRUST COMPANY,

ngeé
by L A== % >VZ=W/(«QJ

Vice President & T rust O ficesr

Attest:

LA~




. STATE 0F</4( {tz/azt )

/ / / P ) SS
COUNTY OF .-/ Ty, (.,m)

On the __ %  day of /){C/;/ , 19 7/, before

me personally appeared /y/ﬁ(/,_/’,/ /QLA//A(/, to me personally

known, who being duly sworn, sdys thht he is the// J//lzhc( .'4%512432
of Crocker-Citizens National Bank; that the seal affixed

to the foregoing instrument is the corporate seal of said corpora-

| tion, that said instrument was signed and sealed cn behalf of

said corporation by authority of its Board of Directors, and he

acknowledged that the execution of the foregoing instrument was

the free act and deed of said corporation.

{'t;

//?iéhézgﬂ/ééiifb/ //>{2&Q4Q4%// . .
[Notarial Seall %Zﬁy Publicy—Courty qf YD
- , State of /

OFFICIAL SEAL 4
2\ Angeala Ann Cesario
] NOTARY PUBLIC - CALIFORNIA

A\, PRINCIPAL OFFICE N ' : M’f f 7
: e SAN FRANCISCO COUNTY My commission: / ’&L o / Zj/
\ My Commission Expires Feb. 8, 1975 . /

STATE OFQ/L/L/ 2’ )
! ’ 7 - ) SS-
COUNTY OF,-féfl///Z/azcwc&/

on the 7 day of (/). 4 , 197/, before
me personally appeared "/ / Edgar H. Canfield , to me

personally known, who being duL§/swozh, says that he is the
\Hman%u«nt&-TnmtOﬂimr of First Western Bank and Trust Company;
that the seal affixed to the foregoing instrument is the corporate
seal of said corporation, that said instrument was signed and
sealed on behalf of said corporation by authority of its Board
of Directors, and he acknowledged that the execution of the

" foregoing instrument was the free act and deed of said corporatiom.

/ /Xgld//wz/r WA, &//V

[Notarial Seal] N“Eify Public;County of 7

‘ ’ , State of
v
- "f«-' , ) ) /
B o e
"% ) KOTARY PUBLIC - CALIFORNIA . 7?%/
'Vj PRINCIPAL OFFICE iN My commission: f/ /775

SAN FRANCISCO COUNTY _28 -
My Commission Expires Feb, 8, 1975

let -
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EXHIBIT A:

FORM OF RAILROAD EQUIPMENT
LEASE AGREEMENT
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RAILROAD EQULPMING L E /i REEMENT

THIS IS A LEA3E AGRIEMMNT, dnated as of June 15,
1971, between FIRST WESTERI! BANK “MD " kUST COMPANY, of San
Francisco, California, as T uster voder the Trust Agreement
hereinafter referred to (the _ess-1), and THE WESTERN PACI-
FIC RAILROAD COMPANY, a Californi- corroration (the Lessee).

Section 1. Definition«. The following terms shall
have the following meaning: for 1]i purposes of this Lease
Agreement:

(a) Appraisal shill men a procedure whereby two

recognized independent railrcad onipnment. appraisers, one
chosen by Lessee and one bv l.2se~r shall mutually agree
upon the amount in question, :¢ (7 thev should fail to
agree) shall mutually appoint 1 *hirda independent appraiser
who shall determine’ the amint, ' either Lessor or Lessee

shall fail to appoint an acnralser wi-hin 30 days after no-
tice from the other party -~ zppo ntmert of its appraiser,
or if such two appraisers :nall he unable to agree on the
amount of such appraisal and sha! fail to appoint such
third appraiser, then eith~r partv mayv apply to the presid-
ing judge of the Superior U»nurt o the City and County of
San Francisco, State of Califorpia., to make such appointment.

(b) Basic Rent shall mean the aggregate rent pay-
able throughout the term of this |oase pursuant to Section 6
hereof.

(¢) Casualty or <Casual v Qccurrence, when used in
respect of units of Equipment, s«hall mean that such unit of
Equipment shall be or become anv i the following: lost;
stolen; destroyed; in the oninict of the lLessee, irreparably
damaged; requisitioned (except jo any requisition expressly
limited to a period ending pnrior o tie termination of this
Lease) or taken over by any governunential authority under the
power of eminent domain or otherwise during the term of this
Leasej oOr unsuitable for use in vorestricted interchange as




PP TR )

. the result of the efiactiveness of any standard or requirement
for such Equipment hcreafter adopted by or imposed upon the
railroad industry gensrally, if the cost of modifying such
unit of Equipment to :onform to such new standards or require-
ments would exceed ten percent (10%) of the Casualty Value

" (determined as of the effective date of such standard or re-
quirement) of such unit of Equipment.

(d) Casualty Value of each unit of Equipment shall
be an amount determincd as of the date the Casualty Value is
payable as provided in this Lease (and not the date of the
Casualty Occurrence) cqual to that percentage of the Lessor's
Cost of such unit of liquipment as set forth in the Schedule
of Casualty Value attached hereto as Exhibit B.

(e) Certificates shall mean the Certificates, as
that term is defined in, and which shall be from ime to time
outstanding under, the Trust Agreement,

(f) Certificate Holder shall mean the holder of a
Certificate under and pursuant to the Trust Agreement.

(g) Daily Interim Rent Payment Date shall mean
January 31, 1972.

(h) Equipment shall mean the 200 railroad box cars
described in Exhibit A hereto, or such lesser number thereof
as shall constitute the entire quantity of box cars purchased
by Lessor under the Purchase Agreement, reconditicned by Re-
builder under the Reconstruction Agreement, and delivered to
Lessee by Lessor hereunder.

(i) Equipment Trust Certificate Purchase Agreement
means the Agreement so designated, dated as of the date hereof,
among the Trustee and the parties _designated therein as Certi-
ficate Purchasers.

(j) Event of Default shall mean any event specified
» in Section 16 hereof.

(k) Lease Supplement shall mean a document in the form

of Exhibit C hereto, and all references herein to ''this Lease"
or '"this Agreement' shall, unless the context implies other-
. ‘'wise, include each such Lease Supplement.




(1) Lessor's Cost, when applied to one or more units
of Equipment, shall mean the aggregate amount payable by Lessor
in respect of such unit or units of Equipment (i) to Rebuilder
under the Reconstruction Agreement, and (ii) to Lessee under
the Purchase Agreement.

(m) Purchase Agreement shall mean the agreement
designated as the Railroad Equipment Purchase Agreement, dated
as of the date hereof, between Lessor and Lessee.

(n) Reconstruction Agreement shall mean the agree-
ment designated as the Railroad Equipment Reconstruction
Agreement, dated as of the date hereof, between Lessor, Lessee,
and Rebuilder. '

(o) Rent shall mean Basic Rent plus Supplemental
Rent.

(p) Rebuilder shall mean Pacific Car and Foundry
Company, a Washington corporation.

_ (q) Supplemental Rent shall mean all amounts, lia-
bilities and obligations which Lessee agrees to pay to Lessor
or others hereunder, except Basic Rent.

(r) Trust Agreement means the agreement designated
as the Equipment Trust Agreement, dated as of the date hereof,
between Crocker-Citizens National Bank, as Trustor, and Lessor,
as Trustee (as originally executed and as the same may from
time to time be supplemented or amended).

(s) Trustor means the Crocker-Citizens National Bank
or any successor thereto as Trustor under the Trust Agreement.

(t) Unit (or units) of Equipment shall mean one (or
more) of the boxcars constituting the Equipment,

Section 2. Lease. Lessor hereby agrees to lease
the Equipment to Lessee, and Lessee agrees to lease the Equip-
ment from Lessor and pay to Lessor the Rent, all on the terms
and conditions herein contained.

Section 3. Acceptance and Delivery. Delivery of
Equipment to Lessee by Lessor hereunder shall be made simul-
taneously with delivery of Equipment to Lessor by Rebuilder
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under the Reconstruction Agreement. Acceptance of each unit
of Equipment o+ hehalf of Lessor under the Reconstruction Agree-
ment and on behalf of Lessee hereunder shall be made by their

authorized representative, who shall be an employee or officer
of Lessee selccted by Lessee, and who shall, upon finding such
unit of Equipment to have been delivered by Rebuilder in good
order, execute and deliver to Lessor, Lessee and Rebuilder a
Certificate of Acceptance applicable thereto in the form of
Exhibit D herctc; whereupon such unit of Equipment shall be
deemed to have heen delivered to and accepted by Lessee and shall
be subject thereafter to all terms and conditions of this Lease.
Upon the delivery of the two-hundredth (or final, as the case
may be) unit of Equipment, Lessor and Lessee shall each promptly
execute and deliver to the other a Lease Supplement in the

form of Exhibit ¢ annexed hereto, describing the units so
delivered hereunder.

Section 4, Term of Lease. This Lease shall commence
upon delivery of the first unit of Equipment to lessee, and
shall terminate twelve (12) years after the Daily Interim Rent
Payment Date.

Section 5. Representations and Warrant:ies of Lessee.
Lessee represents and warrants that:

(a) Lessee is a corporation duly organized and existing
in good standing under the laws of the State of California and
has the corporate power and authority to carry on its business
as presently conducted and to perform its obligations under
this Lease, and is duly qualified to do business wherever nec-
essary to carry on its present business and operations and
to own or hold under lease the properties so owned or held;

(b) This Lease, each Lease Supplement, the Purchase
Agreement, and the Reconstruction Agreement have been duly
authorized by all necessary corporation action on the part of
Lessee, do not require any approval of stockholders of Lessee,
and neither the execution and delivery thereof nor consummation
of the transactions contemplated thereby nor compliance by
Lessee with any of the terms and provisions thereof will contra-
vene any law binding on Lessee or result in any breach of, or
constitute any default under, or result in the creation of
any lien, charge or encumbrance upon any property of Lessee
under, any indenture, mortgage, chattel mortgage, deed of trust, .
conditional sales contract, bank loan or credit agreement,

4=




corporate charter, by-law or other agreement or Iinstrument to
which Lessee is a party or by which Lessee or its properties
may be bound or affected;

(c) Neither the execution and delivery by lessee
of this Lease or any Leasc Supplement, nor any of the trans-
actions by Lessee contemplated hereby or thereby, require the
consent or approval of, or the giving of notice :o any federal,
state or foreign governmental authority, except such, if any,
as shall have been duly given prior to the initial delivery of
Equipment hereunder;

(d) This Lease, the Purchase Agreement, and the
Reconstruction Agreement have been duly entered intc and de-
livered and constitute, and each Lease Supplemeniz, when entered
into and delivered, will constitute, legal, valid and binding
obligations of Lessee enforceable against Lessee in accordance
with the respective terms thereof; except as the same may be
limited by laws relating to bankruptcy, insolvency or similar

laws affecting generally the rights of creditors,

(e) The'Equipment is not and will not become subject
to any lien or security interest in favor of any creditor of
Lessee pursuant to the terms of any indenture or other instru-
ment affecting Lessee or its property, other than liens or
security interests on Lessee's leasehold interesis hereunder.

(f) Lessee has as of the date hereof “iled or caused
to be filed all federal and state tax returns wh'.ch are required
to be filed and, to the extent no extension on filing has been
granted, has prior to delinquency paid or caused to be paid
all taxes shown to be due or payable on said returns or on any
assessment received by Lessee, to the extent that such taxes
have become due and payable, or such taxes are being contested
by appropriate proceedings.

(g) The financial statements of Lesseo heretofore
delivered to Lessor are true and correct and fairly depict the
financial condition of Lessee as of the date thereof; since
such date and until the date of this Lease, there has been no
material adverse change in the financial condition of Lessee,.

(h) Neither Lessee nor anyone acting on behalf of
Lessee has directly or indirectly offered any Certificates or
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any similar securities relating to the Equipment or any bene-
ficial interest under the Trust Agreement or any similar
instrument, for sale to, or solicited any offers to acquire

any of the same from, anyone other than the parties to the

Trust Agreement and the Equipment Trust Certificate Purchase
Agreement and not more than fifteen other financial institutions
or sophisticated individuals.

Section 6. Basic Rent. Lessee agrees to pay Basic
Rent hereunder, as follows:

(a) Daily Interim Rent. For each urit of equipment
delivered to Lessee hereunder, Lessee shall pay to Lessor, in
a lump sum on the Daily Interim Rent Payment D:ate, daily rental
equal to .0330183% of the Lessor's Cost thereof, computed for
the period beginning on the date(s) of payment by Lessor of the
Lessor's Cost of such unit of Equipment and ending on the Daily
Interim Rent Payment Date; provided, however, that the amount of
Daily Interim Rent required hereunder shall in no event (and
regardless of the number of units of Equipment theretofore
delivered to Lessee hereunder, the dates of such delivery, or
the payment of Cdsualty Value for any unit or units pursuant
to Section 15(c) hereof) be less than a sum equal to (i) the
accrued interest on all Certificates then due (after taking
into account any payments applicable to such interest which
are payable by the Trustee pursuant to Section 3,02 of the
Equipment Trust Certificate Purchase Agreement), plus (ii)

8-3/47 per annum computed on the amount paid by the Lessor to

the Lessee under the Purchase Agreement for the period from
the date of such payment until the Daily Interim Rent Payment
Date.

(b) Periodic Rent. For each unit of Equipment
delivered to Lessee hereunder, twenty-four seriannual install-
ments of Periodic Rent, each in the amount of 5.9433% of the
Lessor's Cost of such unit of ‘Equipment, payatle in advance,
beginning with the first such installment on January 31, 1972,
and on the last day of each July and January snd thereafter
until July 31, 1983.

(c) Manner and Place of Payment. l.essee agrees to

pay all Basic Rent to Lessor in immediately available funds at
Lessor's principal corporate trust office in $an Francisco,
California, or such other place as shall be agreed upon by
Lessor and Lessee,
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1y in the event Federal legislation is enacted
pricy t.« Dooenbey 5t 1972, granting an investment tax credit
which 1 &y »olicabic to the units and the Trustor obtains and
retains 1 1 permancently nonrefundable manner a benefit from
such inva2ctinent tax credit attributable to the units which it
would not iherwisc have enjoyed and retained had it not con-
summated t oo jease,. cach subsequent installment of Periodic
Rent shaoll be reduced by an amount equal to the excess of such
installmer” over sums then due (or to become due c¢n the
succeeding day) in vespect of the Certificates, until the
aggregate o1 s:ich reductions shall equal such investment tax

credit tenciit, orovided that Lessee shall not be in default
on any <uch Periodic Rent payment date.

~action 7. Return of Equipment. Except as other-
wise proviied hercin, upon the expiration of the term of
this Leise with resnect to any unit of Equipment the Lessee
will, at i!s own cost and expense, at the request of the
Lessor, deliver pessession of such unit of Equipment to the
Lessor, in the condition required for it to be maintained
by Lessee hereunder, upon such storage tracks of the Lessee
as the Testor may designate, or in the absence of such desig-
nation, as the lLessce may select, and permit the Lessor to
~store such unit of Fquipment on such tracks for a period not
exceedin; 5 days ard transport the same at any time within
such 45 dav period to any reasonable place on the railroad
lines opsraied bv the lLessee or to any connecting carrier
for shipwe-c, all as directed by the Lessor upon not less
than 30 davs' written notice to Lessee. All movement and
storage of cach such unit until possession thereof is de-
livered to Lessor is to be at the risk and expense of the
Lessee. During any such storage period the Lessee will per-
mit the lessor or any person designated by it, including the
authorizced representative or representatives of any prospec-
tive purchaser of any such unit of Equipment, to inspect the
same, prowvided that Lessee shall not be liable, except in
the case o1 negligence of Lessee, -for any injury to or death
of any pcrson exercising, either on behalf of Lessor or any
prospect ive purchaser, the rights of inspection hereunder.

Section 8. Net Lease. This lease is a ret lease and
the Lessce shall not be entitled to any abatement cf rent or
reduction theresi, including, but not limited to, abatements or ;
reductions due to any present or future claims of the Lessee . o
against the Lessor under this Lease or otherwise or against Re- '
. builder under the Reconstruction Agreement, nor except as otherwise
~.  expressly provided herein, shall this Lease terminate, or the re-
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spective obligations of the Lessor or the Lessee be
otherwise affected, by reason of any defect in or failure
of title of the Lessor to the Equipment or any defect in
or damage to or loss or destruction of all or any of the
Equipment from whatsoever cause, the taking or requisi-
tioning of the Equipment by condemnation or otherwise,
the lawful prohibition of the Lessee's use of the Equip~-
ment, the interference with such use by any private per=~
son or corporation, the invalidity or unenforceability
or lack of due authorization or other infirmity of this
Lease, or for any other cause whether similar or dis-
similar to the foregoing, any present or future law to
the contrary notwithstanding, it being the intention

of the parties hereto that the rents and other amounts
payable by the Lessee hereunder shall continue to be
payable in all events unless the obligation to pay the
same shall be terminated pursuant to Section 15 hereof,
or until, pursuant to Section 7 hereof, the Equipment

is placed and ready for delivery to Lessor on the
Lessee's lines, or is stored for the Lessor on the
Lessee's lines, or ‘leaves the Lessee's lines for off-line
delivery to the Lessor.

Section 9. Warranty Disclaimer. AS BETWEEN
LESSOR AND LESSEE, LESSOR LEASES THE EQUIPMENT, AS-IS
WITHOUT WARRANTY OR REPRESENTATION EITHER EXPRESS OR IM-
PLIED, AS TO (A) THE FITNESS OR MERCHANTABILITY OF ANY
UNIT OF EQUIPMENT, (B) THE LESSOR'S TITLE THERETO, (C)
THE LESSEE'S RIGHT TO THE QUIET ENJOYMENT THEREOF, OR
(D) ANY OTHER MATTER WHATSOEVER, IT BEING AGREED THAT ALL
SUCH RISKS, AS BETWEEN THE LESSOR AND THE LESSEE, ARE TO
BE BORNE BY THE LESSEE. Provided the Lessee is not in
default hereunder, the Lessor hereby appoints and
constitutes the Lessee its agent and attorney-in-fact
during the term of this Lease to assert and enforce, from
time to time, in the name and for the account of the Lesg-
sor and the Lessee, as their interests may appear, but in
all cases at the sole cost and expense of the Lessee,
whatever claims and rights the Lessor may have as owner
of the Equipment against any manufacturers or contractors
in respect thereof, including claims and rights against
Rebuilder under the Reconstruction Agreement.

Section 10. Ownership.

(a) Retention of Title. The Lessor, as between
the Lessor and the Lessee, shall and hereby does retain
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full legal title to the Equipment notwithstanding the de-
livery therof to and the possession and use thereof by
. the Lessee.

(b) Duty to Number and Mark Equipment. The
Lessee will cause each unit of Equipment to be kept numbered
with its road number as set forth in Exhibit A and will keep
and maintain, plainly, distinctly, permanently ard conspic-
uously marked by a plate or stencil printed upon each side
of each unit of Equipment in letters not less then one inch
in height as follows:

“"Leased from FIRST WESTERN BANK AND TERUST
COMPANY, Trustee, Owner and Lessor, and
Subject to a Security Interest Recorded
with the I.C.C."

with appropriate changes thereof and additions thereto as
from time to time may be required by law in order to pro-
tect the title of the Lessor to such unit of Equipment, its
rights under this Lease and the rights of any assignee here-~
of, or of the Trustor or any Certificate Holders under the
Trust Agreement. The Lessee will not place any such unit
of equipment in operation or exercise any control or
dominion over the same until the required legend shall

have been so marked on both sides thereof and will re-
place promptly any such names and word or words which may
be removed, defaced or destroyed. The Lessee will not
change the road number of any unit of Equipment except

in accordance with a statement of new road numbers to be
substituted therefor, which statement previously shall

have been filed with the Lessor by the Lessee and filed,
recorded or deposited in all public offices where this
Lease shall have been filed, recorded or deposited.

(c) Prohibition Against Certain Designationms.
Except as above provided, the Lessee will not allow the
name of any person, association or corporation to be
placed on the Equipment as a designation that might be
interpreted as a claim of ownership or security interest,
provided, however, that the Lessee may cause the Equipment
to be lettered with the names or initials or other insignia
customarily used by the Lessee or its affiliates on railrocad
equipment used by it of the same or a similar type.

. Section 1l1. Possession, Use and Maintenance;
Liens.

(a) Possession. So long as no Event of Default
shall have occurred and be continuing, Lessee shall be en-
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ti:le! s against [Le:sor to the possession and use of the
Laaiprent in accerdance with and during the term of this Lease.
Th: T.s«e2 shali not, without the prior written consent of
Lessor, pirt with po:session or contrxol of, or suffer or allow
te pass oat of 1*s possession or control, any of the Equipment;
provided, however, that Lessee shall, in the absence of any
Event ot Default, be entitled to the possession of the Equip-
meat and to the nse thereof upon the railroad lines owned or
op:rated by it (e:ther alone or jointly) or by any corporation
a majority of whcse voting stock (i.e., having ordinary voting
pever for the eloction of a majority of its Board of Directors)
¢ owned directl. or indirectly by the Lessee, or upon railroad
Lines over which the Lessee or such corporation has trackage

or atrer operatirg rights or over which equipment of the Lessee
is revularly oper-ate! pursuant to contract and also to permit
the uce of the Equipment upon connection and other railroads

or other carrier: in the usual interchange of trraffic and equip-
ment, ii customary at the time and upon connecting and other
railroads or other carriers over which through service may from
tive to time be affocrded, and the Lessee may receive compensation
for such use, but only upon and subject to all :the terms and
conditions of this Lrase, No assignment, sublease or inter-
change agreement ent:red into by the Lessee hereunder shall
relieve the Lessce of any liability or obligations hereunder
which shall be and remain those of a principal and not a surety.

(b) Use and Maintenance. The Lessee shall use the
Eguipment only in the manner for which it was designed and in-
tended and so as to subject it only to ordinary wear and tear.
The lessee shall, at its own cost and expense, maintain and
keep the Equipment (except any Equipment as to which a Casualty
Occurrence shall have occurred) in good order, condition and
repair, ordinary wear and tear excepted, suitable for use in
wnterchange., The lLessee shall not modify any unit of Equipment
withcut the written authority and approval of the Lessor which
shall not be unrcasonably withheld. Any parts installed or
replacenents mad: by the Lessee upon any unit of Equipment shall
be ccns dered ac:essions to such unit of Equipment and title
thereto shall be immediately vested in the Lessor, without cost
or expeunse to th: l.essor, except that this shall not apply to
special equipment installed in any unit by Lessee with the
consent of Lessor provided that such equipment is removed by
Lessee before the units are returned to Lessor and all damage
resulting from such installation and removal is repaired by
Lessee and further provided that removal of such equipment does
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not affect the units' serviceability or use in unrestricted
interchange.

(c) Governmental Laws, Rules and Repulations. The
Lessee agrees to comply with all governmental laws, regula-
tions, requirements and rules (including the rules of the
United States Department of Transportation and the current
Interchange Rules and supplements thereto of the Mechanical
Division Association of American Railroads) with respect to
the use, maintenance and operation of each unit of Equipment
subject to this Lease. 1In case any equipment or appliance is
required to be installed on any such unit of Equipment in or-
der to comply with such laws, regulations, requirements and
rules, the Lessee agrees to make such changes, additions and
replacements, at Lessee's expense.

(d) Liens. The Lessee shall pay or satisfy and
discharge any and all claims against, through, or under the
Lessee and its successors which, if unpaid, might constitute
or become a lien or a charge upon the Equipment, and any liens
or charges which may be levied against or imposed upon any
unit of Equipment as a result of the failure of the Lessee to
perform or observe any of its covenants or agreecments under
this Lease, but the Lessee shall not be required to pay or
discharge any such claims so long as it shall, in good faith
and by appropriate legal proceedings contest the validity
thereof in any reasonable manner which will not affect or en-
danger the title and interest of the Lessor to the Equipment.
The Lessee's obligations under this Section 11(d) shall sur-
vive termination of the Lease.

(e) Insurance. The Lessee will, at all times while
this Lease is in effect, at its own expense, caused to be car-
ried and maintained insurance in respect of the units at the
time subject hereto, in amounts and against risks customarily
insured against by railroad companies on similar equipment,
and in any event in amounts and_against risks comparable to
those insured against by the Lessee on equipment owned by it.
All proceeds of such insurance shall be paid to Lessor and
applied or distributed by it as follows: (i) in the case of
loss or destruction of such unit constituting a Casualty
thereto, the Lessor shall apply such proceeds toward the pay-
ment of the Casualty Value thereof (or, in the event such
Casualty Value shall have theretofore been paid by Lessee, the x
same shall be remitted to Lessee); and (ii) in the case of any ‘
damage not constituting a Casualty, such proceeds shall be remitted

. to Lessee; provided, however, that notwithstanding the foregoing the
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Lessor mav retaion .md apply such proceeds toward the payment of
anv sums due ov tc¢ become due from Lessor hereunder in the

event that, at: the “ime of Lessor's receipt of such proceeds,
an Fvent ol Detault hereunder shall have occurred and is then
continuing,

Section 1?2, Taxes. Lessee agrees to pay, and to

indenmify and hold Lessor, and the Trustor harmless from, all
license and registration fees and all taxes, including with-

out limitation, income, franchise, sales, use, personal property,
stamp, interest equalization or other taxes, levies, imposts,
duties, charges or withholdings of any nature(together with

anv penalties, fines, or interest thereon) imposed against any
such party or the Equipment by any federal, state or local
government or taxing authority in the United States or by any
foreign government or any subdivision thereof (adjusted, as

the same may be obtained by any such person, for corresponding
tax credits received by the same person from any other juris-
diction) upon or with respect to the Equipment, or upon the
purchase, ownership, delivery, leasing, possession, use, opera-
tion, return or other disposition thereof, or upon the rentals,
receipts or earnings arising therefrom, or upon the income or
other proceeds received with respect to the Equipment until
possession of the FEquipment has been delivered to Lessor in
accordance with Section 7 hereof, or upon or with respect to
this Lease, the Trust Agreement or the issuance of the Certi-
ficates under the Trust Agreement[excluding, however, (except
as otherwise provided in Section 14(b) hereof) federal taxes

on, or measured by, the net income of any party and taxes,

fees or other charges of any other jurisdiction which are based
on, or measured by, the net income of any such party and (i)
imposed by the jurisdiction in which the principal office of
such party is located or in which such party resides, or (ii)
imposed by any other jurisdiction in which such party is subject
to taxes, fees or other charges as the result, whether solely
or in part, cf business or transactions unrelated to this Lease
and excluding any taxes on or measured by any fees or compensa-
tion received by Lessor for services rendered in connection with
the transactions contemplated hereby and further excluding any
taxes based on gross income of any such party (other than gross
receipts taxes in the nature of sale or use tax) which may hereafter
be imposed in any such jurisdiction as a substitute for and not
in addition to taxes based on net income} unless, and to the
extent only, that any such tax, levy, impost, duty, charge or
withholding is being contested by Lessee in good faith and by
appropriate proceedings so long as such proceedings do not

]2~
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involve any danger of fle sale, forfeiturc, or lose of the
Equipment or interest therein. T1Tn case any roport or return

1s required to be made with respect to any obligation of

Lessee under this Yecticn or arising out of thig Section, Lessee
will either make such report or return in such nanner as will
show the ownership of the Equipment in Lessor and send a copy
of such report or return to Lessor or will notify Lessor of
such requirement and make such report or return in such manner
as shall be satisfactory to Lessor. All amounts pavable by
Lessee pursuant to this Section 12 shall be payable, to the
extent not theretofore paid, on written demand by the lLessor

or Trustor. All the indemnities contained in this Section 12
shall continue in full force and effect notwithstanding the
expiration or other termination of this Lease and shall be
enforceable by Lessor or the Trustor, provided that the fore-
going indemnities shall not apply to any of the aforesaid taxes,
fees and charges which arise during and incurred with respect

to the period following the end of the term of this Lease.
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Section 13. Filing. Prior to delivery and accept-

o of the first unit of Equipment hereunder, the Lessee

l at its sole expense cause this Lease to be duly filed
i 1ccordance with Section 20c of the Interstate Commerce
' Lessee will, as promptly as practicable after execu-
i and delivery to it of any Lease Supplement (but in any
...mt not later than one day before the date on which Lessor
<iv1l1 be obligated to make payments under the Reconstruction
ivrecement in respect of the units of Equipment covered by
<uch Lease Supplement) cause such Lease Supplement also to
he duly filed in accordance with said statute, and will,
‘rsm time to time, do and perform any other act and will exe-
(11ta, acknowledge, deliver, file, register and record (and
+ill re-file, re-register, or re-record whenever required)
.ty and all further instruments required by law or reasonably
resuested by the Lessor, for the purpose of protecting the
lessor's title to, or any Certificate Holder's cecurity in-
‘crest in, the Equipment and the sums due under this Lease
‘- the satisfaction of the Lessor's or such Certificate Hold-
«v's counsel or for the purpose of carrying out the intention
« { this Lease, and in connection with any such action, will
¢ liver to the Lessor proof of such filings and an opinion
.f the Lessee's counsel that such action has been properly
t zken. The Lessee will pay all costs, charges, and expenses
ircident to any filing or recording of the Trust Agreement
(and supplements or amendments thereto), with the Interstate
(.ormerce Commission or otherwise, and any other aforemention-
od filing, re-filing, registering, re-registering, recording
and re-recording of any such instruments or incident to the
taking of such action.

. . - / , ,2
Section 14. Indemnities. ajggﬂc¢12){;4ﬁ7¢¢&é?

(a) General Indemnity. Lessee hereby agrees:
whether or not any of the transaction contemplated hereby
shall be consummated, to assume liability for, and does
hereby agree to indemnify, protect, save and keezp harmless
Lessor, the Trustor and each Certificate Holder, and their
-cspective successors, assigns, agents and servants, from
and against any and all liabilities, obligations, losses,
damages, penalties, claims, actions, suits, costs, expenses
aid disbursements, including legal fees and expenses, of
whatsoever kind and nature, imposed on, incurred by or as-
serted against Lessor, the Trustor or any Certificate Holder
or any of their respective successors, assigns, agents and
servants, in any way relating to or arising our of the Pur-
chase Agreement, Reconstruction Agreement, the manufacture,

-14-




| Smew—

[ S———

| S | Sym— ]

[- S R W

[

i .

W e e

purchase, acceptance or rejection under the Reconstruction
Agreement, ownership, delivery, lease, possession, use, op-
eration, condition, sale, return or other disposition of the
equipment (including, without limitation, latent and other
defects, whether or not discoverable by any of such parties,
and any claim for patent, trademark or copyright infringe-
ment), except only that Lessee shall not be required to in-
demnify Lessor, the Trustor or any Certificate Holders or
their respective successors, assigns, agents, and servants,
for loss or liability in respect of any unit of Equipment
arising from acts or events which occur after possession of
such unit of Equipment has been delivered to Lessor in ac-
cordance with Section 7 hereof, or loss or liability result-
ing from the willful misconduct or gross negligence of the
party otherwise to be indemnified hereunder. If Lessor
shall have knowledge of any claim or liability hereby in-
demnified against, it shall give prompt written notice

‘thereof to the Lessee, and Lessee shall have the right and

obligation to conduct and pay the expenses of the defense
of any such claim. Lessee's obligations hereunder shall be
that of primary obligor irrespective of whether the indi-
vidual or corporation indemnified shall also be indemnified
with respect to the same matter under any other agreement
by any or all such parties, or any other person. Upon pay-
ment in full of any indemnities contained herein by Lessee,
it shall be subrogated to any rights of the individual or
corporation indemnified in respect of the matter against
which indemnity has been given. The indemnities in favor
of the Lessor hereunder shall inure to the benefit of the
Lessor in its capacity as such, as Trustee under the Trust
Agreement, as purchaser under the Purchase Agreement, and
as a party to the Reconstruction Agreement.

(b) Indemnities for Failure to Obtain Deprecia-
tion, Amortization or Interest Deductions. 1. If the
Trustor shall (except as herein below provided) fail to ob-
tain or have the right to claim or shall be disallowed, a
depreciation or amortization deduction with respect to
Lessor's Cost of any unit of Equipment, in computing its
taxable income for the period this Lease is in effect (com-~
puted (i) as to that portion of Lessor's Cost which repre-
sents payments made under the Purchase Agreement., under one
of the accelerated methods of depreciation provided in Sec-
tion 167 of the Internal Revenue Code of 1954, as amended
to the date hereof, and (ii) as to that portion of Lessor's
Cost representing amounts paid under the Reconstruction
Agreement, in accordance with the provisions of Section 184




of the Internal Revenue Code of 1954, as amended as of the
date hereof), or shall for any reason (except as herein be-
. low provided) fail to obtain, or to have the right to claim,
or shall be disallowed, a deduction with respect to amounts
paid or accrued as interest on the Certificates in computing
its taxable income for the period the Certificates are out-
standing, as provided in Section 163(a) of the Internal Re-
venue Code of 1954, except for any inability to obtain or
to have the right to claim such deductions because of the
occurrence of any of the following events:

(i) Casualty shall occur with respect to such
unit of Equipment, whereby Lessee is required by the '
terms hereof to pay, and shall pay in full, the Ca- g
sualty Value; provided, however, that the indemnities :
set forth in this Section 14(b)1 shall continue in
effect as provided in Section 14(c) hereof, notwith- :
standing such payment of Casualty Value, with respect g
to the period beginning on the delivery date of such ‘
unit of Equipment and ending on the date of payment
of said Casualty Value;

(ii) at any time while such unit of Equipment is
leased hereunder, and while no Event of Default has
occurred and is continuing unremedied, without the
written consent of Lessee, Lessor shall (other than
solely in connection with a substitution of the Trustee
pursuant to the Trust Agreement) voluntarily or (except
in a case constituting a Casualty) involuntarily transfer
legal title to such unit of Equipment to anyone or the
Trustor shall dispose of any interest in the Equipment
or shall reduce its interest in the profits from the
Equipment, and such transfer by Lessor or such disposal
or reduction by the Trustor shall be the direct cause
of the Trustor's inability to obtain or to have the
right to claim or of the disallowance of such depre-
ciation or amortization deduction or interest deduction;

(iii) the parties to the Trust Agreement shall
amend such document without the prior written consent
of Lessee and such amendment shall be the direct
cause of Trustor's inability to obtain or to have the
right to claim or of the disallowance of such depre-
ciation or amortization deduction or interest deduc-
tion;

-16-




2 I
T e e B U UL A T E N ——

e e e d

(iv) the Trustor shall fail to claim such depre-
ciation or amortization deduction or interest deduction
in its income tax returus for the appropriate year or
shall fail to follow the proper procedure in claiming
such depreciation deduction or interest deduction, and
such failure to claim or to follow such procedure, as
the case may be, shall preclude the Trustor from claim-
ing such depreciation or amortization deduci:ion or in-
terest deduction; provided, however that if the Trustor
shall, in preparing and/or approving its own income tax
returns and the income tax returns for the trust creat-
ed by the Trust Agreement, obtain and rely upon the ad-
vice of counsel to the effect that such returns proper-
ly claim the aforesaid deductions, then the Trustor
shall in such cases not be deemed to have failed to

claim a deduction or follow proper procedure as herein-
above provided;

(v) the Trustor shall fail to have sufficient in-
come to benefit from the deduction of such depreciation,
amortization or interest;

(vi) the Trustor or Lessor shall fail to take
timely action in contesting a claim made by the Inter-
nal Revenue Service with respect to the disallowance
of such depreciation or amortization deduction or in-
terest deduction, and the failure to take such action
in a timely manner shall preclude the right of such
party to contest such claim, or shall fail to take ac-
tion to contest any such claim after a timely request
to conduct such contest has been given by Lessee to
Lessor or Trustor (provided that the Lessee shall upon
demand of the Trustor psy to the Trustor the expenses
of any such contest as a condition of prosecuting the
same); or the Lessor or Trustor shall, withcut the
prior written consent of Lessee, release, wazive, com-
promise or settle any action or proceeding taken in
accordance with this subsection; or

(vii) any other fault of the Trustor which direct-
ly causes the loss of any of the aforesaid tax benefits;
provided, however, that the execution and delivery of
this Lease and the other documents herein referred to
and the carrying out of the transactions contemplated
herein and therein in accordance with the terms of this
Lease and such other documents shall not be deemed to
have caused the loss of such tax benefit under this
paragraph (vii); '
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then Lessee shall pay Lessor as Supplemental Rent an amount
which, after deduction of all taxes required to be paid by
Lessor and/or the Trustor in respect of the receipt thereof
. under the laws of the United States or any state, city or
other political subdivision thereof (after giving credit for

any savings in respect of any such taxes by reason of deduc-
tions, credits or allowances in respect of the payment of

any other such taxes), in the reasonable opinion of the Trus-
tor, will cause net-after tax return on the Trustor's invest-
ment in the Equipment to be equal to the net-after tax return
on such investment which the Trustor would have realized had
the Trustor had the full tax benefit of all amortization,
accelerated depreciation, and interest deductions described
in the opening paragraph of this subsection 14(b)1 (after
taking into account the amount of any interest or penalties
which may be assessed against the Lessor or the Trustor in
connection with the failure to obtain or have the right to
~claim, or the disallowance of, such depreciation, amortiza-
tion or interest deductions).

2, Indemnities pursuant to this paragraph (b)
shall be payable on written demand made at any time after
such interest deduction or such depreciation or amortization
deduction could have been claimed if allowable or, if claimed -
and then disallowed, on written notice given by the Trustor ;
at any time that the Trustor has first made a payment on ac-
count of a tax attributable to the loss of depreciation,
amortization or interest deductions.

(¢) Continuing Indemnity. All the indemnities
contained in paragraphs (a) and (b) of this Section 14 shall
continue in full force and effect in accordance with their
terms notwithstanding the expiration or other termination

of this Lease and are expressly made for the benefit of, and
shall be enforceable by, Lessor, Trustor and the Certificate
Holders, as the case may be.

Section 15. Casualty-Loss. In the event of a Ca-
sualty as to any unit of Equipment:

(a) Report. Such fact shall promptly be reported
by Lessee to Lessor. ,

(b) Amount Payable to Lessor. Except as provided
in Section 15(c), on the date specified in Section 6 for pay-
ment of the installment of Basic Rent which next occurs 10 or
‘more business days following the date of such Casualty Occur-
rence, Lessee shall pay to Lessor (in addition to the Basic
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I1f Lessee makes a payment to Lessor pursuant to
the indemnity in this Paragraph 14(b) and subsecuently
a final recovery from any taxing authority is made by
Lessor, or Trustor, of a respective amount so paid r
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theretofore by Lessee in indemnification, then Lessor '

~or Trustor, respectively, shall upon demand pay to 5,
Lessee any such amount so recovered, including any :
interest received but after deducting any out of i
pocket expenses incurred in effecting such recovery ‘
and in no case more than the respective amount paid i
by Lessee in indemnification plus interest at 6%.



Rent payment due on such date) the Casualty Value of such
unit of Equipment, determined as of the date of such pay-
ment.

(¢) Casualty Occurring Prior to Date of Payment
of Interim Daily Rent. 1In the event the Lessee shall have
notified the Lessor that a unit or units of Equipment have
suffered a Casualty Occurrence 15 days or more prior to the
Daily Interim Rent Payment Date, the Casualty Value for
such unit or units shall be an amount equal to Lessor's Cost
thereof plus the Daily Interim Rent therefor computed for
the period from the date of delivery of such unit hereunder
to the date of payment of such Casualty Value, which payment
shall be made not more than 15 days after the date of notice
to the Lessor of such Casualty Occurrence. If the Lessee
shall have notified the Lessor that a unit or units of Equip-
ment have suffered a Casualty Occurrence less than 15 days
prior to the Daily Interim Rent Payment Date, the date of
such Casualty Occurrence for such unit or units sghall be
deemed to be one day after the Daily Interim Rent. Payment
Date.

(d) Rent Termination. Upon (and not until) pay-
ment of the Casualty Value in respect of any unit or units
of Equipment, and any Basic Rent installment due on the Ca-
sualty Value payment date, the obligation to pay rent for
such unit or units of Equipment shall terminate, but the
Lessee shall continue to pay Rent for all other units of
Equipment.

(e) Disposition of Equipment. The Lessee shall,
as agent for the Lessor, dispose of such unit or units of
Equipment as soon as it is able to do so for the best price
obtainable. Any such disposition shall be on an "as is",
"where is' basis without representation or warranty, express
or implied. As to each separate unit of Equipment so dis-
posed of the Lessee may, after paying Lessor the amounts
specified in subparagraphs (b) or (c) of this Section 15,
retain all amounts of such price plus any damages received
by the Lessee by reason of such Casualty Occurrence, up to
the sum of (i) the Casualty Value attributable tkereto, and (ii)
the amounts paid under subparagraph (b) or (c) of this section
15, and shall remit the excess, if any, to the Lessor. In
disposing of such unit or units of Equipment, the Lessee shall
take such action as the Lessor shall reasonably request to ter-
minate any contingent liability which the Lessor might have
arising after disposition from or connected with such unit or
units of Equipment.




(£) Risk of lLoss. The Lessee shall bear the
risk of and, except as hereinabove in this Section 15 pro-
vided, shall not be released from its obligations hereunder
in the event of any Casualty Occurrence to any unit of
Equipment.

(g) Eminent Domain. In the event that during
the term of this Lease the use of any unit of Equipment is
requisitioned or taken by any governmental authority under
the power of eminent domain or otherwise for a period which
does not exceed the remaining term of this Lease, the Les-
see's duty hereunder to pay Rent in respect of any such
unit of Equipment shall continue for the duration of said
requisitioning or taking. The Lessee shall be entitled to
receive and retain for its own account all sums payable for
any such period by such governmental authority as compensa-
tion for requisition or taking of possession tc an amount
equal to the Basic Rent paid or payable hereuncer in respect
of such unit of Equipment for such period, and the balance,
if any, shall be payable to and retained by the Lessor as
its sole property.

Section 16. Events of Default. The following
events shall constitute Events of Default (whether any such
event shall be voluntary or involuntary or come about or be
effected by operation of law or pursuant to or in compli-
ance with any judgment, decree or order of any court or any

order, rule or regulation of any administrative or govern-
mental body):

(a) Lessee shall fail to make any peyment of Basic
Rent when due and such failure shall continue unremedied for
a period of 5 business days; or

(b) Lessee shall fail to perform or observe any
other covenant, condition or agreement to be performed or
observed by it hereunder or under the Purchase Agreement or
the Reconstruction Agreement and such failure thall continue
unremedied for a period of 30 business days after written
notice thereof from Lessor specifying such defeault; or

(c) any representation or warranty made by

Lessee herein or in any document or certificate furnished
Lessor in connection herewith or pursuant hereto (i) shall
prove to have been incorrect in any material respect when
made, or (ii) which is on-going and unremedied after

30 days' notice and breach of which hereafter shall
materially impair or hinder Lessee's performance, or
ability to perform hereunder; or
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(d) Lessee shall consent to the appointment of
a receiver, trustee or liquidator of itself or of all or
substantially all of its property, or Lessee shall admit
in writing its inability to pay its debts generally as they
come due, or shall make a general assignment for the bene-
fit of creditors, or Lessee shall file a voluntary petition
in bankruptcy or a voluntary petition or an answer seeking
reorganization in a proceeding under any bankruptcy laws
(as now or hereafter in effect) or an answer admitting the
material allegations of a petition filed against Lessee in
any such proceeding, or Lessee shall by voluntary petition,
answer or consent seek relief under the provisiors of any
other similar law providing for the reorganizaticn or wind-
ing-up of corporations, or providing for an agreement, com-
position, extension or adjustment with its creditors; or

(e) an order, judgment or decree shall be enter-
ed by any court of competent jurisdiction appointing, with-
out the consent of Lessee, a receiver, trustee or liquida-
tor of Lessee or of all or substantially all of its property,
or substantially all. of the property of Lessee shall be se-
questered, and any such order, judgment or decree of appoint-
ment or sequestration shall remain in force undismissed, un-
stayed or unvacated for a period of 90 days after the date
of entry thereof; or

(f) a petition against Lessee in a proceeding
under the federal bankruptcy laws or other insolvency laws
(as now or hereafter in effect) shall be filed and shall
not be withdrawn or dismissed within 90 days thereafter, of
if, under the provisions of any law providing foi1 reorgani-
zation or winding-up of corporations which may apply to Les-
see, any court of competent jurisdiction shall assume juris-
diction, custody or control of Lessee or of all or substan-
tially all of its property, and such jurisdiction, custody
or control shall remain in force unrelinquished, unstayed
or unterminated for a period of 90 days.

Notwithstanding the provisions of paragraphs (d), (e) and (f)
of this Section 16, if, within 60 days after the commencement
of any proceedings referred to in said paragraphs (d), (e) and

(f) or within 30 days after the appointment of a trustee or
trustees or receiver or receivers infsuch proceedings, which-

ever shall be earlier, all of the obligations of Lessee under
this Lease shall have been duly assumed in writing, pursuant

to a court order or decree, by a trustee or receiver or re-
ceivers appointed for Lessee or for- the property of Lessee

in connection with any such proceedings, in such manner that
such obligations shall have substantially the same status as

-21-




obligations incurred by such trustee or trustees or receiver
or receivers, then and for so long as such trustee or trustees
or recciver or reccivers shall remain so obligated, no Event
of Default shall be deemed to exist under the provisions of
paragraph (d), (e) or (f) of this Section 16.

Section 17. Remedies. Upon the occurrence of any
Event of Default and at any time thereafter so long as the same
shall be continuing, Lessor may, at its option, declare this
Lease to be in default and at any time thereafter, so long as
Lessee shall not have remedied all outstanding Events of De-
fault, Lessor may do one or more of the following with respect
to the Equipment as Lessor in its sole discretion shall elect, .
to the extent permitted by, and subject to compliance with any
mandatory requirements of, applicable law then in effect;

(a) demand that Lessee, and Lessee shall upon the
written demand of Lessor and at Lessee's expense, return
promptly the Equipment to Lessor in the manner and condition
required by, and otherwise in accordance with all of the pro-
visions of, Section 7 hereof as if tle Equipment were being
returned at the end of the term of this Lease; or Lessor, at
its option, may enter upon the premises where all or any part
of the Equipment is located and take immediate possession of
and remove the same by summary proceedings or otherwise, all
without liability to Lessor for or by reason of such entry of
taking possession, whether for the restoration of damage to
property caused by such taking or otherwise;

(b) sell the Equipment at public or private sale,
as Lessor may determine, or otherwise dispose cf, hold, use,
operate, lease to others or keep idle the Equipment as Lessor
in its sole discretion may determine, all free and clear of
any rights of Lessee and without any duty to account to Lessee
with respect to such action or inaction or for any proceeds
with respect thereto, and Lessee hereby irrevocably authorizes
Lessor to execute, in the name and on behalf of Lessee, any
documents necessary or desirable to effectuate the aforesaid
rights of Lessor;

(c) except as stated in this paragreph (¢), whether
or not Lessor shall have exercise, or shall thereafter at any
time exercise, any of its rights under paragraph (a) or
paragraph (b) above with respect to the Equipment, Lessor, by
written notice to Lessee specifying a payment cate which shall
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be a Basic Rent payment date specified in Scction 6 not rarlier
than 10 business days from the date of such notice, may ccomand
that Lessee pay to Lessor and Lessee shall p:ay to Lessor, on

the payment date specified in such notice, as liquidated damages
for loss of a bargain and not as a penalty (ir. lieu of the
Basic Rent for the Equipment due after the payment date cpeci-
fied for payment in such notice), any unpaid Basic Rent ifor

the Equipment due for periods up to and including the payment
date specified in such notice plus whichever of the following
amounts Lessor, in its sole discretion, shall specify in such
notice (together with interest on such amount at the rate of
10% per annum from the payment date specified in such notice

to the date of actual payment); (i) an amount equal to the excess,
if any, of the Casualty Value for the Equipment, computed as of
the rental payment date specified for payment in such notice,
over the aggregate fair market rental value of the Equipment

for the remainder of the term of this Lease (discounted to
present value at 67 per annum); or (ii) an amount equal to

the excess, if any, of the Casualty Value for the Equipment as
of the date specified in such notice over the fair market sales
value of the Equipment, provided, however, that if by the pay-
ment date specified in such notice Lessor, pursuant to para-
graph (b) above, shall have sold the Equipment and the amounts
in respect of the Equipment which Lessor might demand if it
exercised its rights under paragraph (d) below is less than the
amount specified in or payable under any notice given under this
paragraph (c), Lessee shall pay to Lessor the amounts computed
under paragraph (d) below, and not the amounts specified in or
payable under the notice given under this paragraph (c);

(d) in the event Lessor, pursuant to paragraph (b)
above, shall have sold the Equipment, Lessor, in lieu of cxer-
cising its rights under paragraph (c) above with respect to
the Equipment, may, if it shall so elect, demand that Lessee
pay Lessor and Lessee shall pay to Lessor, as liquidated
damages for a loss of a bargain and not as a penalty (in licu
of the Basic Rent for the Equipment due beginning on or aiter
the rental payment date next following the date on which such
sale occurs), any unpaid Basic Rent for the Equipment due for
periods up to and including the Basic Rent payment date next
following the date on which such sale occurs plus the amount
of any deficiency between the net proceeds of such sale and the
Casualty Value of the Equipment, computed as of the Basic Rent
payment date next following the date on which such sale occurs,
together with interest at the rate of 10% per annum on the
amount of such deficiency from the Basic Rent payment date as
of which such Casualty Value is computed until the date of
actual payment; and/or
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(e) Lessor may exercise any other right or remedy
which may be available to it under applicable law or proceed
by appropriate court action to enforce the terms hereof or to
terminate this Lease as to the Equipment.

In addition, Lessee shall be liable, except as otherwise pro-
vided above, for any and all unpaid Rent due hereunder before
or during the exercise of any of the foregoing remedies and
for all legal fees and other costs and expenses incurred by
reason of Lessor's remedies with respect therecof, including
all costs and expenses incurred in connection with the return
of the Equipment in accordance with the terms of Section 7
hereof or in placing such Equipment in the concition re-
quired by said Section. No express or implied waiver by
Lessor of any Event of Default shall in any way be, or be
construed to be, a waiver of any future or subsequent Event

of Default. To the extent permitted by applicable law,

Lessee hereby waives any rights now or hereafter conferred

by statute or otherwise which may require Lessor to sell,
lease or otherwise use the Equipment in mitigation of Lessor's
damages as set forth in this Section or which may otherwise
limit or modify any of Lessor's rights or remedies under this
Section, For purposes hereof, the '"fair market rental value"
or the '"fair market sales value" of the Equipment shall mean
such value as determined by mutual written agreement of Lessor
and Lessee or, upon request by Lessor at any time prior to the
making of such mutual agreement, by Appraisal.

Section 18. Annual Reports.

(a) Duty of Lessee to Furnish. On or before August
in each year, commencing with the year 1972, the Lessee will
furnish to the Lessor or its assigns an accurate statement,
as of the preceding June 30 (a) showing the amount, description
and numbers of the units of Equipment then leased hereunder,
the amount, description and numbers of all units of Equipment
that may have suffered a Casualty Occurrence during the pre-
ceding 12 months (or since the date of this Lease, in the
case of the first such statement), and such other information

regarding the condition or repair of the Equipment as Lessor
may reasonably request, and (b) stating that, in the case of
all Equipment repainted during the period covered by such
statement, the markings required by Section 10(1) hereof shall
have been preserved or replaced.
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(b)  Lescor's Inspection Rights. The Lessor or its
assigns shall have the right, at its sole cost and expense,
by its authorized representative, to inspect the Equipment
and the lLessec's rocords with respect thereto, at such times
as shall be reasonibly necessary to confirm to the Lessor or
its assigns the existence and proper maintenance thereof
during the continuince of this Lease.

Section 19, Option to Purchase. Provided that the

Lessee is not in default, Lessee shall have the following option
to purchase:

(a) Option., The Lessee shall have the right to
purchase all but n~t less than all of the Equipment then
leased hereunder at the expiration of the term of this Lease
at a price equal to the then fair market sales value. The
Lessee shall give the Lessor written notice 180 days prior
to the end of the term of its election to exercise the pur-
chase option provided for in this Section. Lessor and Les-
see shall consult to determine such fair market sales value;
if the parties fail to agree upon such value prior to 120
days prior to the end of the term, Lessee may request that
such value be determined by Appraisal. Payment of the option
price shall be made at the place of payment specified in
Section 6(c) hereof{ in funds there current against delivery
of a bill of sale transferring and assigning to the Lessee
all right, title and interest of the Lessor in and to the
Equipment and containing a warranty against liens or claims of
persons claiming bv, through or under the Lessor except liens
and claims which the Lessee assumed or is obligated to dis-
charge under the terms of the Lease. The Lessor shall not be
required to make anv representation or warranty as to the
condition of the Equipment or any other matters.

(b) Notice. Unless the Lessee has given the Lessor
180 days notice as required in-connection with exercise of
the foregoing option, all the Equipment then leased hereunder

shall be returned to the Lessor in accordance with Section 7
hereof.

(c) Election to Purchase. Notwithstanding any
election of the Lessee to purchase, the provisions of Section
15 hereof shall continue in full force and effect until the
date of purchase and the passage of ownership of the Equipment
purchased by the Lessee upon the date of purchase, unless the
purchase price has heen determined pursuant to tthis Section
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and is lower than the‘Casualty Value required pursuant to
‘ Section 15 hereof, in which event such purchase price shall
govern,

Section 20. Merger; Assignment by Lessece.

(a) Lessee may not sell or convey its property
and assets as an entirety or substantially as an entirety to,
or consolidate or merge with or into, any other corporation,
unless (1) the successor corporation shall be a corporation
incorporated under the laws of the United States of America
or of any state or states thereof, (ii) upon any such sale,
convevance, consolidation or merger, the successor or pur- !
chasing corporation shall expressly assume the due and
punctual payment of Basic Rent, all Supplemental Rent, and
Casualty Value in accordance with the terms of this Lease, as
well as the due and punctual performance and observance of
all other terms, covenants and conditions of this Lease to be ,
kept and performed by Lessee, (iii) after giving effect to any 5
such sale, conveyance, consolidation or merger no Event of
Default and no event which with notice or lapse of time or
both would constitute an Event of Default shall have occurred
and be continuing and (iv) Lessor shall be promptly notified
of such sale, conveyance, merger or consolidation. Any such

purchasing or successor corporation shall be substituted for
Lessee as Lessee hereunder.

_ (b) Except to the extent otherwise expressly pro- i
vided in this Lease, Lessee will not, without the prior written ?
consent of Lessor, assign any of its rights or delegate any of |
its duties hereunder. The rights and obligations of Lessor
and Lessee hereunder shall inure to the benefit of, and be 1

binding upon, the permitted successors and assigns of Lessor
and Lessee, respectively.

Section 21. Assignments by Lessor. This Lease
shall be assignable by Lessor without the consent of Lessee,
but Lessee shall be under no obligation to any assignee of the |
Lessor except upon written notice of such assignment from the
Lessor. 1In the event that separate assignments are executed
by the Lessor in respect of this Lease and the rental and other
sums due and to be come due hereunder, insofar as the same
related to units of Equipment, the Lessor and the Lessee agree
that so long as such separate assignments remain in force and
effect this Lease shall be deemed to be and shall be construed

. , as a divisible and severable contract between the Lessor and
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the Lessce for the leasing of Equipment covered by each such
separate assignment, all to the same extent and with the same
force and effect as though a separate lease had been entered

into by the Lessor and the Lessee in respect of such Equipment,
Upon notice to the Lessee of any such assignment the rent and
other sums payable by the Lessee which are the subject matter

of the assignment shall be paid to the assignee. Without limiting
the foregoing, the Lessee further acknowledges and agrees that

(i) the rights of any such assignee in and to the sums payable

by the Lessee under any provisions of this Lease shall not be
subject to any abatement whatsoever, and shall not be subject

to any defense, set-off, counterclaim or recoupnent whatsoever
whether by reason of or defect in Lessor's title, or any inter-
ruption from whatsoever cause (other than from a wrongful act

of the assignee) in the use, operation or possession of the Equip-
ment or any part thereof, or any damage to or loss or destriction
of the Equipment or any part thereof, or by reason of any other
indebtedness or liability, howsoever and whenever arising, of

the Lessor to the Lessee or to any other person, firm or corpora-
tion or to any governmental authority or for any cause whatsoever,
it being the intent hereof that, except in the =vent of a wronge-
ful act on the part of the assignee, the Lessee shall be uncon-
ditionally and absolutely obligated to pay the assignee all of
the rents and other sums which are the subject matter of the
assignment and which shall become payable after Lessee receives
notice of such assignment, and (ii) the assigne= shall have the
sole right to exercise all rights, privileges and remedies (either
in its own name or in the name of the Lessor for the use and
benefit of the assignee) which by the terms of this Lease are
permitted or provided to be exercised by the Lessor. Lessee

and Lessor acknowledge that the Trust Agreement creates, for

the pro rata benefit of the Certificate Holders, a security
interest in the Equipment, this Lease, and all Rent (other than
certain items of Rent specified therein) payable hereunder.

Section 22. Lessor's Right to Perform for Lessee.
If Lessee fails to make any payment of Supplemental Rent re-
quired to be made by it hereunder or fails to perform or comply
with any of its agreements contained herein, Lessor may itself
make such payment or perform or comply with such agreement,
and the amount of such payment and the amount of the reasonable
expenses of Lessor incurred in connection with such payment or
the performance of or compliance with such agreement, as the
case may be, together with interest thereon at the rate of 10%

per annum shall be deemed Supplemental Rent, payable by Lessee
upon demand. ‘
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Section 23. No Set-0ff for Lessee. Lessee's obli-
gation to pay all Rent payable hereunder shall be absolute and
unconditional and shall not be affected by any circumstance,
including, without limitation, (i) any set-off, counterclaim,
recoupment, defense or other right which Lessee may have against
Rebuilder, Lessor, the Trustor, or any assignee of any of them
or anyone else for any reason whatsoever, (ii) any defect in
the title, condition, design, operating, or fitness for use of,
or any damage to or loss or destruction of, the Equipment, or
any interruption or cessation in the use or possession thereof
by Lessee for any reason whatsoever. Lessee hereby waives, to
the extent permitted by applicable law, any and all rights which
it may now have or which at any time hereafter may be conferred
upon it, by statute or otherwise, to terminate, cancel, quit or
surrender this Lease except in accordance with the express terms
hereof. Each Rent payment made by Lessee shall be final and
Lessee will not seek to recover all or any part of such payment
from Lessor for any reason whatsoever.

Section 24. Notices. All notices required or per-
mitted to be delivered to any party shall be in writing, and
shall be deemed to be given when delivered, or when deposited

in the United States mails, certified and postage prepaid as
follows: ‘

(a) If to Lessor:

First Western Bank & Trust Company
Trustee of the Western Pacific
Railroad Equipment Trust No, 1
235 Montgomery Street
San Francisco, California 94104
Attention: Edgar H. Canfield, Vice President
and Trust Officer

(b) If to Lessee:

The Western Pacific Railroad Company

Western Pacific Building

526 Mission Street

San Francisco, California 94105

Attention: F. A, Tegeler, Vice President-
Finance
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Section 25. Counterparts. This Lease, and any Lease
Supplement hereto, may be executed in several counterparts, each
of which so executed shall be deemed to be an original and in
each case such counterparts shall constitute but one and the
Same instrument.

Section 26. Opinion of Lessee's Counsel. Concurrently
with the delivery and acceptance of the first unit of Equipment
hereunder, the Lessee will deliver to the Lessor eight counter-
parts of the written opinion of counsel for the Lessee addressed
to the Lessor, the Trustor, all Certificate Holders under the
Trust Agreement, and to any assignee of Lessor of which the
Lessee has notice, in scope and substance satisfactory to the
Lessor, to the effect that:

(a) The Lessee is a corporation legally incorporated
and validly existing, in good standing, under the laws of the
State of California;

(b) The Lessee has the corporate or other power and
authority to own its property and carry on its business as now
being conducted and is duly qualified to do business as a foreign
corporation in all states in which such qualification is necessary
to carry out the terms of the Lease;

(c) This Lease, the Reconstruction Agreement and the
Purchase Agreement have been duly authorized, executed and de-
livered by the Lessee and constitute legal, valid and binding
agreements of the Lessee which are enforceable in accordance
with their respective terms, subject, however, to bankruptcy,
insolvency and similar laws affecting generally the rights of
creditors;

(d) This Lease has been filed and recorded with the
Interstate Commerce Commission pursuant to Section 20c of the
Interstate Commerce Act and no other filing, recording or de-
positing is necessary to protéct the Lessor's title to the
Equipment and Trustor's residual interest therein;

(e) No approval, consent or withholding of objection
is required from any public regulatory body with respect to
the entering into or performance of the Purchase Agreement,
this Lease, or the Reconstruction Agreement;

(f) The execution and delivery by Lessee of the
Purchase Agreement, the Reconstruction Agreement, and this
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Lease do not violate any provision of any law, any order of

any court or governmental agency, the certificate of incor-
poration or by-laws of the Lessee, or any indenture, agreement,
or other instrument to which Lessee is a party or by which it,

or any of its property is bound, and of which such counsel has
knowledge, and will not be in conflict with, result in breach

of, or constitute (with due notice and/or lapse of time) a
default under any such indenture, agreement, or other instrument,
or result in the creation or imposition of any lien, charge or
encumbrance of any nature whatsoever upon any of the property

or assets of Lessee, except as contemplated and permitted
hereby; and \

(g) As to any other matters which Lessor shall
reasonably request.

Section 27. Other Documents.

Lessee agrees to furnish to Lessor:

(a) within 120 days after the end of each fiscal
year, copies, in comparative form with the preceding fiscal
year of the audited balance sheet of the Lesses as of the end
of such fiscal year and of the audited statements of income and
retained earnings of the Lessee for such fiscal year. Such
audited balance sheet and statement shall be prepared in reason-
able detail and in accordance with generally accepted accounting
principles (except as the same may differ because of accounting
regulations for railroads prescribed by the Interstate Commerce

Commission or other regulatory agency having jurisdiction.),
and

(b) such other evidence (including opinions of
Lessee's counsel) relating to the Lessee's execution and
delivery of this Lease and other legal matters relating to
Lessee's performance hereunder as Lessor or Lessor's counsel
may from time to time reasonably request.

Section 28. Miscellaneous. Any provision of this
Lease which is prohibited or unenforceable in any jurisdiction
shall, as to such jurisdiction, be ineffective to the extent of
such prohibition or unenforceability in any jurisdiction. To
the extent permitted by applicable law Lessee hereby waives
any provision of law which renders any provision hereof prohib-
ited or unenforceable in any respect. No term or provision of
this Lease may be changed, waived, discharged or terminated
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orally, but only by an instrument in writing signed by the party
against which the enforcement of the change, waiver, discharge

or termination is sought. This Lease shall constitute an agree-
ment of lease, and nothing herein shall be construed as conveying
to Lessee any right, title or interest in the Equipment except

as a Lessee only. The captions in this Lease are for the conven-
ience or reference only and shall not define or limit any of

the terms or provisions hereof. This Lease shall in all respects
be governed by, and construed in accordance with, the laws of
California including all matters of construction, validity and
per formance.

IN WITNESS WHEREOF, Lessor and Lessee have caused
this agreement to be duly executed as of the day and year first
above written.

FIRST WESTERN BANK AND TRUST COMPANY,
as Trustee under the Western Pacific
Railroad Equipment Trust No. 1, (Lessor)

[Corporate Seall By

A

Its

Attest

THE WESTERN PACIFIC RAILROAD COMPANY

[Corporate Seall By
President
Attest
STATE OF )
) SS

COUNTY OF ) \

On the day of , 19 , before
me personally appeared , to me

personally known, who being duly sworn, says that he is the

of the First Western Bank and Trust
Company; that the seal affixed to the foregoing instrument
is the corporate seal of said corporation, that said instrument
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was sijpnaed and sesled on behalf of said corporation by
authority of its loard of Directors, and he acknowledged
that the executior of the foregoing instrument was the
free act and deed of said corporation.

Notary Public, County of
[ Notarial Seal | , State of

My commission:

STATE OF
SS

N N N

COUNTY OF

On the ___ day of > 19__, before
me persanally .ippeared , to me
personally known, who being duly sworn, says tha: he is the
» of the Western Pacific Railroad
Company; that the seal affixed to the foregoing instrument
is the corporate seal of said corporation, that said instru-
ment was signed and sealed on behalf of said corporation by
authority of its Board of Directors, and he acknowledged
that the execution of the foregoing instrument was the
free act and deed of said corporation.

Notary Public, Courity of
[ Notarial Seal ] , State of

My commission:
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EXHIBIT A TO LEASE

Description of Equipment:

Two Hundred (200) railroad box cars,
reconstructed by Rebuilder under the ;
Reconstruction Agreement and marked :
with identifying numbers 37001
through 37200 inclusive.




EXHIBIT B TO LEASE

Schedule of Casualty Value

Casualty Value Payment Due on Casualty Value (expressed as a
Periodic Rent Payment Date Percentage of lLessor's Cost)
1 99.61526
2 9¢.13717
3 96.31328
4 94.14091
5 91.61298
6 88.79973
7 85.74316
8 82.44137
9 78.89048
10 75.08823
11 71.06944
12 66.94969
13 62.72721
14 58.40079
15 53.96862
16 49.42942
17 44,78130
18 40.02290
19 35.15227
20 30.16797
21 25.06797
22 19.85075
23 15.00000

24 and thereafter

15,00000



EXUTBIL C

LEASE, SUPPLEMENT

LEASE SUPPLEMENT, dated as of June 15 ,

1971, between First Western Bank and Trust Company, as Trustec
of the Western Pacific Railroad Equipwent Trust No. (hereinafter
referred to as Lessor) and The Western Pacific Railroad Company
(hereinafter referred to as l.essee).

. Representations, Covenants, and Warrantics

1. This Lease Supplement is issued pursuant o (and hereby

- incorporates all of the definitions, terms and conditions
of, as if the same were fully set forth hercin) that cer-

B tain Railroad Equipment Lease Agreement dated as of

June 15 , 1971 (the Lease) between Lessor and Lessee.

2. Lessor hereby delivers and leases to Lessee under the
Lease, and Lessee hereby accepts and leases from Lessor

under the Lease, the following described units of
Equipment :

i bad

TOTAL NO .~ LESSEE'S IDENTIFYING
OF UNITS NUMBERS R

Y
Y —

A
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3. Lessee hereby confirms to Lessor that each of the afore-
mentioned units of Equipment has been and is marked in
accordance with the provisions of Section 10 of the Lease.

IN WITNESS WHEREOF, Lessor and Lessee have caused
this Lease Supplement to be duly executed on the dates appear-
ing in their respective acknowledgments hereto but as of the
date first above written.

FIRST WESTERN BANK AND TRUST COMPANY,
As Trustee, Lesscr

By

Title:

(Corporate Seal)

Attest:

Title:

THE WESTERN PACIFIC RAILROAD COMPANY
Lessee

By

Title:

(Corporate Seal)

Attest:

Title:
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STATE OF )
) SS
COUNTY OF )
On the day of , 19 __, before
me personally appeared , to me

personally known, who being duly sworn, says that he is the
of the First Western Bank and Trust
Company; that the seal affixed to the foregoing instrument
is the corporate seal of said corporation, that said instru-
ment was signed and sealed on behalf of said corporation by
authority of its Board of Directors, and he acknowledged
that the execution of the foregoing instrument was the free
act and deed of said corporation.

Notary Public, County of

[Notarial Seal) , State of

My commission:

STATE OF )
) SS.
COUNTY OF )
On the day of , 19 , before
me personally appeared , to me person-

ally known, who being duly sworn, says that he is the

of the Western Pacific Railroad Company; that the
seal affixed to the foregoing instrument is the corporate seal

of said corporation, that said instrument was silgned and sealed
on behalf of said corporation by authority of it:s Board of Direc-
tors, and he acknowledged that the execution of the foregoing
instrument was the free act and deed of said corporation,

[Notarial Seal] - Notary Public, County of
s State of

My commission:

.



EXHIBIT D

THE WESTERN PACIFIC RATILROAD EQUIPHENT TRUST NO,

CERTITFICATE OT ACCEPVANCE

Under Railroad Equipment Lease Agrcement dated as
of June 15 » 1971 and Railroad Fquipment Recon-
struction Agreement dated as of June 15 , 1971,

The undersigned, being the duly authorized represen-
tative of First Western Bank and Trust Company, Trustee under
the Equipwent Trust Agreement dated as of June 15 , 1971 and
designated as The Western Pacific Railroad FEquipment Trust
No. (the Trustéc), and of The Western Pacific Railroad Company
(the Lessee), and acting on their behalf as contemplated by
the Railroad Equipment Reconstruction Agrecment (the Reconstruction
Agreement) dated as of June 15 , 1971, among Lessee, Trustee,
and Pacific Car and Foundry Company (Rebuilder) and the Railroad
Equipment Lease Agreement (the Leasc) dated as of June 15,
1971, between Lessece and Trustee, hereby certifies that the
following units of Equipment:

Description:

TOTAL NO, LESSEE'S IDENTIFYING
OF UNITS NUMBERS DATE




have been duly delivered in good order by Rebuilder and duly
inspected and accepted by the undersigned on the respective
dates shown above on behalf of the Trustee and in turn have
been duly delivered by the Trustee to the Lessec and have
been duly inspected and accepted by the undersigned on said
dates on behalf of the Lessee as conforming in all respects
to the requirements and provisions of the Reconstruction
Agreement and the Lease.

The undersigned further certifies that at the time
of its delivery to the Trustee and the Lessee each unit of
Equipment covered-by this Certificate was properly marked on
each side thereoflwith the legend provided in Section 1 of

the Reconstruction Agreement and Section 10 of the Lease.

Dated: , 19 .

Duly authorized representative

of First Western Bank and Trust
Company,

Trustee under Equipment Trust
Agreement dated as of June 15,
1971, and of The Western Pacific
Railroad Company
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EQUIPMENT TRUST CERTIFICATE
PURCHASE AGREEMENT

(WESTERN PACIFIC RAILROAD EQUIPMENT TRUST NO. 1)

THIS IS AN AGREEMENT, dated as of June 15, 1971,
among FIRST WESTERN BANK AND TRUST COMPANY, (the Trustee) as
Trustee under the Equipment Trust Agreement, (the Trust Agreement)
dated as of the date hereof, between CROCKER-CITIZENS NATIONAL
BANK, (the Trustor) and the Trustee, and the other parties who
are signatory to this agreement below (the Certificate Purchasers).

RECITALS

A. Concurrently herewith the Trustee and the Trustor

~are entering into the Trust Agreement, in the form annexed here-

to as Exhibit I. (All defined terms used herein which are not
otherwise defined shall have the same meanings as set forth in

the Trust Agreement.) Pursuant to the terms of the Trust Agree-
ment, the Trustee proposes to (i) purchase from THE WESTERN
PACIFIC RAILROAD COMPANY (the Railroad) the 200 railroad

boxcars described therein (collectively the Equipment and
individually a unit of Equipment) for the purchase price of

$3,000 per unit, (ii) deliver them to PACIFIC CAR AND FOUNDRY
COMPANY (Rebuilder) for reconstruction pursuant to the Recon-
struction Agreement among the Railroad, the Trustee and Rebuilder
for the price specified therein, and (iii) upon completion of such
reconstruction lease the Equipment to the Railroad on the terms
and conditions set forth in the Lease referred t:0 and incorporated
in the Trust Agreement.

B. To finance the payment of the purchase price
and the reconstruction price (the combination thereof, being
called herein, in the Trust Agreement and in the Lease, the Lessor's
Cost of each unit of Equipment), the Trustor agrees to make pay-
ment of 207 of the Lessor's Cost, and the Trust Agreement author-
izes and directs the Trustee to enter into this Equipment Trust
Certificate Purchase Agreement pursuant to which the Certificate
Purchasers shall purchase Equipment Trust Certificates, in the
form set forth in Section 3.01 of the Trust Agreement, to finance
the payment of 807 of the Lessor's Cost of each unit of Equipment,
on the terms and conditions set forth herein.
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COVENANTS

ARTICLE I
PURCHASE OF CERTIFICATES

1.01 Subject to the terms and conditions of this
Agreement and the Trust Agreement, the Trustee agrees to issue
and sell to the Certificate Purchasers, and the Certificate
Purchasers severally agree to purchase from the Trustee, Equip-
ment Trust Certificates on the dates and in the amounts
indicated below:

NAME OF CERTIFICATE

PURCHASER DATE AMOUNT

Central Life Assurance Co.

(Des Moines, Iowa) October 1, 1971 $§ 500,000
American Mutual Life Insurance Co.

(Des Moines, Iowa) October 1, 1971 300,000
State National Bank

(Evanston, Illinois) October 1, 1971 628,000
Lutheran Brotherhood

(Minneapolis, Minnesota) October 1, 1971 1,000,000

TOTAL $2,428,000

1.02. On the date specified in Section 1.01,
each Certificate Purchaser shall make available to the
Trustee at its corporate trust office in San Francisco,
California immediately available funds equal to 100% of the
principal amount of the Certificate to be purchased by such
Certificate Purchaser on such date. The Trustee shall, on
such date, execute and deliver to each Certificate Purchaser
a single Certificate in the principal amount indicated in
Section 1.0l1. The Trustee shall give to each Certificate
Purchaser at least five (but not more than 10) days advance
written notice indicating the date on which such Certificate

Purchaser is required to purchase a Certificate hereunder,
and the amount thereof.



1.03 Each Certificate issued hereunder shall be
in the form set forth in Section 3.01 of the Trust Agreement,
with appropriate insertions indicating the priacipal amount,
date, payee, and amount of level installment payments required
thereunder. Each Certificate shall name the appropriate
Certificate Purchaser as payee, or such nominee as it
shall designate to the Trustee. Each of the level installment
payments of principal and interest specified in each Certificate
shall be in such amount as shall be required to amortize fully
the principal of and interest on such Certificate in approxi-
mately equal installments. All Certificates issued hereunder
shall be governed by, and shall be subject to the terms and
conditions of, the Trust Agreement, as well as this Equipment
Trust Certificate Purchase Agreement, and shall be secured by
a security interest in the Trust Estate, as more fully pro-
vided in the Trust Agreement.

ARTICLE II
CLOSING CONDITIONS

2.01 The obligation of the Certificate Purchasers
to purchase Certificates hereunder shall be subject to the
satisfaction of the following conditions prior to such purchase:

(a) Each Certificate Purchaser shall receive
an executed counterpart(s) of (i) the Trust Agree-
ment; (ii) the Purchase Agreement; (iii) the
Reconstruction Agreement; (iv) the Lease;
and (v) this Agreement.

(b) The Trust and the Lease shall have been duly
filed with the.Interstate Commerce Commission
in accordance with the provisions of Section
20(c) of the Interstate Commerce Act.

(c) The Certificate Purchasers shall have received
signed copies of the following opinions, in
form and substance and by counsel satisfactory :

. to the Certificate Purchasers: '




(1)

(ii)

(iid)

an opinion of counsel for the Lesseere-
quired under Section 26 of the Lease;

an opinion of counsel for the Trustee to
the effect that (A) the Trustee is a
banking association duly incorporated

and in good standing under the laws of

the State of California; (B) the Trust
Agreement has been duly authorized,
executed and delivered by the Trustee,

and constitutes a legal, valid and binding
agreement and declaration of Trust by the
Trustee which is enforceable in accordance
with the terms thereof, subject, however,
to bankruptcy, insolvency and similar laws
affecting generally the rights of creditors;
(C) the execution by the Trustee of the
Trust Agreement, the Lease, the Purchase
Agreement and the Reconstruction Agreement

and the consummation of the transactions

therein contemplated, do not conflict with

or violate any provisions of the articles

of association or by-laws of the Trustee,

any agreement to which the Trustee is a

party and of which such counsel has knowledge,
or any banking laws or regulations appli-

- cable to the Trustee, and the same do not

require the consent or approval of any
governmental regulatory agency having juris-
diction over the Trustee with respect to
such transactions; and (D) the provisions

of the Certificates to be issued hereunder
do not violate the usury laws of the State
of Califormia.

an opinion of counsel for the Trustor to the
effect that: (A) the Trustor is a banking
association duly incorporated and in good
standing under the laws of the United
States; (B) the Trust Agreement has been
duly authorized, executed and delivered by
the Trustor and constitutes a legal, valid
and binding agreement and declaration of
trust by the Trustor, which is enforceable

-4~
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in accordance with the terms thereof,
subject, however, to bankruptcy, insol-
vency and similar laws affecting generally
the rights of creditors; and (C) the
execution of the Trust Agreement by the
Trustor and the consummation of the trans-
actions therein contemplated do not con-
flict with or violate any provisions of the
articles of association or by-laws of the
Trustor, any agreement to which the Trustor
is a party and of which such counsel has
knowledge, or any banking laws or regulations
applicable to the Trustor, and the same do
not require the consent or approval of any
governmental regulatory agency having juris-

diction over the Trustor with respect to such
transactions.

(iv)van opinion of counsel for Rebuilder to the

effect that: (A) Rebuilder is a corporation
duly incorporated and in good standing under
the laws of the State of Washington; (B) the
Reconstruction Agreement has been duly
authorized, executed and delivered by Rebuilder
and is a legal, valid and binding agreement of
Rebuilder which is enforceable in accordance
with the terms thereof subject, however, to
bankruptcy, insolvency and similar laws
affecting generally the rights of creditors;
and (C) the execution and performance of the
Reconstruction Agreement by Rebuilder do not
conflict with or violate any provisions of

the articles of incorporation or by-laws of
Rebuilder, any agreement to which Rebuilder

is a party and of which such ccunsel has
knowledge, or any law or regulation appli-
cable to Rebuilder, and the same do not require
the consent or approval of any governmental

agency having jurisdiction over Rebuilder with
respect to such transactions.




- (d) The Certificate Purchasers shall have received
signed copies of an opinion of Messrs. Foley &

- Lardner, as special counsel for the Certificate

- Purchasers, in form and substance satisfactory
to the Certificate Purchasers, to the effect

- that:

B (i) The Trust Agreement has been duly authorized,

executed and delivered by the Trustee and the
Trustor, and constitutes a legal, valid, bind-
ing agreement and declaration of trust by the
Trustee and the Trustor which is enforceable
in accordance with the teims thereof;

(ii) The Trust created and provided for by the
Trust Agreement is not taxable as an associa-
tion under existing statutes, regulations and
decisions relating to Federal income taxes;

:] (iiil) The Trustee has full right, power and author-

ity under the Trust Agreement to enter into,

‘] execute and deliver this Agreement, the Pur-

chase Agreement, the Reconstruction Agreement,
the Lease, and the Certificates and to perform

'] each and all of the matters provided for in

such instruments;

_] - (iv) This Agreement, the Purchase Agreement, the
Reconstruction Agreement, and the Lease have
been duly executed and delivered by the Trus-
tee and constitute the legal, valid and bind-
ing agreements of the Trustee which are en-

_ forceable in accordance with their respective
] terms;

'.i.._._—l

(v) The Lease, the Purchase Agreement and the Re-
construction Agreement have been duly author-
ized, executed and delivered by the Lessee

gt
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(vi)

(vii)

(viii) "

(ix)

and constitute the legal, valid and binding
agreements of the Lessee which are enforceable
in accordance with the terms thereof;

The Reconstruction Agreement has been duly ex-
ecuted and delivered by Rebuilder and consti-
tutes the legal, valid and btinding agreement

of Rebuilder which is enforceable in accordance
with its terms;

The Trustee has good title to the Equipment
free and clear of any liens and encumbrances
and any claims of third persons, excepting
only the security interest created by the
Trust Agreement, and the right, title and in-
terest of the Lessee under the Lease, and the
rights of Rebuilder under the Reconstruction
Agreement;

The Lease has been duly filed with the In-
terstate Commerce Commission and any other

_filing or recording of the Lease or any

notice thereof in any other public office
which is necessary to protect the right,
title and interest of the Trustee under
the Lease has been done;

The Trust Agreement has been duly filed with
the Interstate Commerce Commission and any
other filing or recording of the Trust Agree-
ment or any notice thereof in any other pub-
lic office which is necessary to perfect the
security interest of the Certificate Holders
as against creditors of and purchasers from
the Trustee has been done; and such security:
interest in the units of Equipment which be-
come subject to the Lease is effective as
against creditors of and purchasers from the

Trustee and the Lessee, subject only to the
right, title and interest of the Lessee under
the Lease and the Reconstruction Agreement,
and the rights of Rebuilder under the Recon-
struction Agreement, and the Trust Agreement
creates a valid security interest in and to
the rents and other sums due and to become

- due under the Lease in respect of the units of




Equipment which become subject to the
Lease effective as against creditors of
and purchasers from the Trustee;

(x) The Certificates to be issued and sold
pursuant to the terms hereof will, when
executed and delivered by the Trustee
against receipt of funds in the principal
amount thereof, constitute the legal, valid
and binding obligations of the Trustee which
are enforceable in accordance with their
terms, and are subject to the terms and
entitled to the benefits of this Agreement
and the Trust Agreement.

(xi) Based on the representation and warranties
set forth in Article IV hereof, Section 5(h)
of the Lease, Section 11.08 of the Trust
Agreement and similar representations given
to such counsel by certain other parties,
the offering, sale and delivery of the
Certificates under the circumstances con-
templated by this Agreement constitute an
exempted transaction under the Securities
Act of 1933, as amended, which does not
require registration of the Certificates
thereunder, and under the Trust Indenture
Act of 1939, which does not require qualifi-
cation of an indenture thereunder, and since
the Certificate Purchasers are acquiring the
Certificates for investment and not for resale
or distribution, if any of the Certificate
Purchasers should in the future deem it
expedient to sell any Certificate (which

the Certificate Purchasers do not now con-
template or foresee), suck sale would be

an exempted transaction urder the Securities
Act of 1933, as amended, provided that at
the time of such sale such Certificate Purchaser,
directly or indirectly, does not control,

is not controlled by, and is not under
common control with the Trustee or, if any
such control then exists, such sale

is not made through an underwriter

o iz
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(e)

(£)

provided that in giving such opinion

such special counsel may (Y) qualify all
opinions with respect to the enforceability
of the Certificates and any other agreements
by reference to bankruptcy, insolvency and
similar law affecting generally the rights
of creditors; and (Z) rely on the following
(but shall state that such reliance by such
special counsel and the Certificate Purchasers
is in their opinion reasonable): as to the
opinion referred to in Section 2.01(D)(vii),
on the warranties contained in the bills of
sale covering the Equipment and the opinion
of counsel for the Railroad required under
the Purchase Agreement concerning the bills
of sale to be delivered by the Railroad;

and as to the opinions referred to in Sec-
tion 2.01(d) hereof relating to the due
authorization and execution of the Trust
Agreement, the Lease, the Purchase Agreement
and the Reconstruction Agreement by the
respective parties thereto, on the various
opinions of counsel for such parties referred
to in Section 2.01(c) hereof.

All proceedings taken in connection with the
transactions contemplated by this Agreement and
all documents necessary to the consummation
thereof shall be satisfactory in form and sub-
stance to the Certificate Purchasers and their
special counsel and the Certificate Purchasers
shall have received a copy (executed, xerox or
certified as may be appropriate) of all docu-
ments or proceedings taken in connection with
the consummation of such transactions.

The representation and warranties of the Trustee
under Section 4,01 hereof, and of the Railroad
under Section 5 of the Lease, shall be true as

of each date of purchase of any Certificates
hereunder,




ARTICLE III
USE OF PROCEEDS OF CERTIFICATES:
REDUCTION OF CERTIFICATES

3.01  The Trustee shall hold and use the proceeds
received from the sale of Certificates, including income
received from the investment thereof pursuant to Section 3.03
hereof (all referred to herein as the Proceeds), solely for
the purposes and on the terms set forth in this Agreement,
On the date specified in the Reconstruction Agreement for the
payment of the reconstruction price portion of the Lessor's
Cost of units of Equipment, the Trustee shall make payment to
the Rebuilder of such reconstruction price portion of the Lessor's
Cost out of the Proceeds, in an amount not exceeding, as to each
such unit of Equipment, 80% of the Lessor's Cost thereof, provided,
however, that the Trustor shall have furnished to the Trustee funds
equal to not less than 207 of the total Lessor's Cost. Prior to
the expenditure of the Proceeds for such purpose on such date,
the Trustee shall receive, and shall promptly thereafter deliver
to\ each of the Certificate Purchasers the following:

(a) ‘copies of the documents required to be
delivered to the Trustee by the Railroad
under the Purchase Agreement, including the
bills of sale for such units, an opinion of
Lessee's counsel with respect to such bills of
sale, and a certificate of the Railroad currently
confirming its representations and warranties
under the Lease;

(b) a xerox copy of an invoice of Rebuilder for the
reconstruction of units of Equipment for which
payment is then being made under the Recon-
struction Agreement;

(c) a copy of a Lease Supplement or Supplements
executed by the Trustee and the Railroad pur-
suant to the Lease identifying the units of
Equipment for which payment is then being made;

(d) an opinion of Messrs. Foley & Lardner, as special
counsel for the Certificate Purchasers, dated as
of the date of such payment, to the effect that:
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(i) If such opinion is dated a later date than
the opinion of such special counsel referred
to in Section 2.01(d), currently confirming
the matters set forth in such previous opin-
ion.

(ii) Each Lease Supplement referred to in para-
graph (c) above has been duly authorized,
executed and delivered by the Trustee and
the Lessee, and constitutes the legal,
valid and binding agreement of such parties,
as part of the Lease, which is enforceable
in accordance with the terms thereof; and
such Lease Supplement has been duly filed
with the Interstate Commerce Commission,
and any other filing or recording of such
Lease Supplement or any notice thereof
in any other public office which is
necessary to perfect the security interest
of the Certificate Holders in the units of
Equipment described therein as against credi-
tors of and purchasers from the Trustee or
the Lessee has been done, and such security

+ interest in such untis of Equipment is
effective as against creditors of and
purchasers from the Trustee and the Lessee,
subject only to the right, title and interest
of the Lessee under the Lease, and subject
to the qualification and reliance referred
to in Section 2.01(d).

3.02 On the Closing Date (as that term is defined
in paragraph 6 of the Reconstruction Agreement), or such later
date as may be agreed to in writing by the Requisite Parties
(determined under the provisions of the Trust Agreement), the
Trustee shall pay to the holders of the Certificates (herein
called the Certificate Holders) pro rata in proportion to the
Certificates held by each Certificate Holder, all of the Pro-
ceeds, if any, then held by the Trustee hereunder. Such payment
shall be applied by each Certificate Holder as follows: first,
so much of such payment as shall be equal to the Pro Rata Share
of Excess Funds (defined below) of such Certificate Holder shall
be applied in payment of the unpaid principal balance of the
Certificates held by such Certificate Holder, pro rata in pro-
portion to the unpaid principal balance thereof; and second,
Pro rata payment of the accrued interest on the Certificates
held by such Certificate Holder. For purposes hereof, Pro Rata
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Share of Excess Funds of a Certificate Holder shall mean (a)

the difference between the aggregate principal amounts thereto-
fore paid to the Trustee upon the issuance of all Certificates
hereunder, less the aggregate of the payments made by the Trustee
out of the Proceeds pursuant to Section 3.01 hereof as of the

date specified above, multiplied by (b) a fraction, the numerator
of which shall be equal to the then unpaid principal balance

of Certificates held by such Certificate Holder and the denomi-
nator of which shall be equal to the then unpaid principal bal-
ance of all then outstanding Certificates. In the event that

a payment is made under this Section 3.02 in reduction of the
principal amount of the outstanding Certificates, then the level
payments thereafter due on each Certificate shall be recalculated
and reduced in the manner provided in, and subject to the other
terms and provisions of, Section 3.02 of the Trust Agreement.

3.03. The Trustee is hereby authorized in its dis-
cretion to invest and reinvest all Proceeds which are not
currently disbursed or required for the payment of the Lessor's
Cost of units of Equipment under Section 3.01 hereof, in obli=-
gations of the United States Government or agencies thereof,
and/or bank certificates of deposit, in each case having a
maturity of one'year or less, and shall hold all such invest-
ments subject to the terms hereof and of the Trust Agreement.
The Trustee will make reasonable efforts to realize a reason-
able return on unused Proceeds held by it hereunder, but it
shall have sole discretion in exercising its own judgment with
respect to the purchase or sale of any such obligations, and
shall not be liable to anyone for any acts done or omitted by
it in the exercise of, or failure to exercise, such judgment,
except for its own wilful misconduct or gross negligence.

ARTICLE IV
REPRESENTATIONS AND WARRANTIES

4.01 The Trustee represents and warrants that as of
the date hereof, and as of each date referred to in Section 3.01
hereof, unless the Trustee otherwise advises the Certificate
Holders prior thereto:

-12-




(a) To the knowledge of the Trustee, there
are no actions, suits or proceedings
at law or in equity or by or before any
governmental instrumentality or other
agency now pending against, or threatened
against the Trustee which materially and
adversely affect the Trust Estate under
the Trust Agreement.

(b) Neither the Trustee, nor any agent on
behalf of the Trustee, has directly or
indirectly offered the Certificate or
the beneficial interest under the Trust,
or any substantially similar securities
or interest in connection with the trans-
action herein contemplated for sale to,
or solicited any offer to require the
same from, any person, except for offers
made to the Trustor, the Certificate
Purchasers identified herein, and not
more than 15 other institutions or
sophisticated individual investors of
either the Certificates or interest
under the Trust.

4.02. Each of the Certificate Purchasers represent
that it is the present intention of such Certificate Purchaser
to acquire its Certificates for its own account for investment
and not with a view to distribution or resale thereof, but
subject to any legal requirement that the disposition of such
Certificate Purchaser's property be at all times within its
control. The purchase of the Certificates hereunder shall
constitute a reaffirmation of the foregoing as of each date
specified in Section 1.0l hereof.

ARTICLE V
MISCELLANEOUS PROVISIONS

_ 5.01. This Agreement, the Certificates and the
Trust Agreement shall be construed in accordance with and
governed by the laws of the State of California.

5.02. The Certificate Purchasers and the Trustee

each acknowledge that Rebuilder and the Railroad will be
relying upon the provisions hereof in executing and performing
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{ the Reconstruction Agreement, the Purchase Agreement and the
Lease, as the case may be.

'FJII’

L 5.03 The execution hereof by the parties hereto

] shall counstitute a contract between the Trustee, and the
i Certificate Purchasers, and this Agreement may be executed
[ in any number of counterparts, each executed counterpart

] constituting an original but all together only a single
”[ agreement.

] FIRST WESTERN BANK AND TRUST COMPANY
[ Trustee Under the Western Pacific
_ ] Railroad Equipment Trust No. 1
[] By
' [ Attest:

A ] CERTIFICATE PURCHASERS:
[ Central Life Assurance Co.
] (Des Moines, Iowa)
[ / By
, ] Attest:
[ American Mutual Life Insurance Co.
] (Des Moines, Iowa)
[ By

] Attest:

State National Bank
(Evanston, Illinois)
[ By
] Attest:
[] Lutheran Brotherhood
(Minneapolis, Minnesota)
By
[ Attest:
w Hb -14-
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RAILROAD EQUIPMENT PURCHASE AGREEMENT

THE WESTERN PACIFIC RATLROAD COMPANY

THIS IS AN AGREEMENT, made as of June 15, 1971 by
FIRST WESTERN BANK AND TRUST COMPANY, of San Francisco,
California, as Trustee under the Equipment Trust Agreement
hereinafter described (the Trustee), and THE WESTERN PACIFIC
RAILROAD COMPANY, a California corporation (Railroad).

1. Purchaée and Sale.

Railroad will sell and deliver to Trustee, and
Trustee will purchase and accept from Railroad certain rail-
road equipment, consisting of two hundred boxcars described
in Schedule A, (hereinafter called the Equipment, or indi-
vidually, unit of Equipment) for the purchase price set
forth in Schedule A.

2. Delivery.

Railroad will deliver the Equipment at the Renton,
Washington, plant of Pacific Car and Foundry Company, (Rebuilder),
or at such other place as may be agreed upon by Railroad,

Trustee, and Rebuilder. Delivery shall be made to a repre-
sentative of Trustee (who may be an employee or officer of
Railroad) authorized by the Trustee to accept delivery hereunder.
Units of Equipment shall be delivered at the same time as de-
liveries are to be made under the Reconstruction Agreement
(described below).

3. Documents of Sale, Delivery and Acceptance.

Delivery of each unit of Equipment hereunder shall
be accompanied by the following documents:

(a) a bill or bills of sale of the Railroad, in
substantially the form of Schedule B annexed hereto,
transferring to Trustee all of Railroad's right, title
and interest in and to such unit of Equipment, and
warranting that at the time of delivery of such unit
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of Equipment, Railroad had full legal title thereto,
free and clear of all liens, claims or encumbrances
of any nature, and full legal and equitable rights
to transfer title therein to Trustee; and

(b) a written opinion of counsel for Railroad
that such bill or bills of sale are valid, enforce-
able, and effective to transfer title to the Trustee
in accordance with the terms thereof, free and clear
of all claims, liens and encumbrances of ariy nature
whatsoever.

Acceptance of delivery shall be documented by a Certificate
or Certificates of Acceptance, in the form of Schedule C
annexed hereto, executed by the aforementioned representa-
tive of Trustee and a representative of Rebuilder.

4. Reconstruction of Equipment

Trustee and Railroad have entered into a reconstruc-
tion contract with Rebuilder dated as of the date hereof (the
Reconstruction Agreement) pursuant to which Rebuilder has
agreed to reconstruct the equipment for Trustee. The parties

" hereto have further agreed (by a separate agreement of even

date, entitled Railroad Equipment Lease Agreement and referred
to herein as the Lease) that the Equipment will be leased by
Trustee to Railroad upon completion of such reconstruction,
all as contemplated by that certain Equipment Trust Agreement,
dated as of the date hereof between the Trustee, as trustee,
and CROCKER-CITIZENS NATIONAL BANK, of San Francisco, Califor-

- nia, as Trustor.

5. Payment of Purchase Price; Rescission of
Purchase and Refund of Purchase Price.

(a) The Trustee shall make payment for the Equip-
ment (at the per unit price specified in Schedule A) in
integral groups of 50 units; provided, that each unit
for which payment shall be made shall have been deliv-
ered to and accepted by the Rebuilder under the Recon-
struction Agreement (as evidenced by a Certificate of
Rebuilder in the form of Schedule C annexed hereto);
and provided further that no units shall be purchased
or paid for on or after January 31, 1972. The Railroad
shall give to the Trustee at least five business days
written notice prior to each date that a payment of the

-2-




purchase price is requested hereunder, (unless a short-
er period is consented to by the Trustee) specifying
the date of payment, the number of units, and the total
purchase price to become then due. The purchase price
shall be paid in immediately available San Francisco
funds, against delivery of the documents described in
Section 3 hereof.

¢ |

(b) 1In the event that, for any reason whatsoever
(other than the Trustee's own willful refusal to carry
out the express terms hereof or of the Reconstruction
Agreement or the Lease after demand therefor by the Rail-
road) the number of units of Equipment which become Com-
pleted Units (as defined below) shall be less than the
number of units purchased by the Trustee hereunder, then
the purchase of the Uncompleted Units (defined below)
shall be deemed cancelled and rescinded, and the Railroad
shall pay to the Trustee, as a refund of the purchase
price of the Uncompleted Units, in funds immediately
available in San Francisco, California on the Closing Date
(as that term is defined in paragraph 6 of the Reconstruction
Agreement), a sum equal to the purchase price for each unit
of Equipment specified in Schedule A multipled by the number
of Uncompleted Units. For purposes hereof, a Completed Unit
shall be a unit of Equipment which has been, on or prior
to January 31, 1972, (a) delivered in accordance with
Section 2, documented in accordance with Section 3 and
paid for in accordance with Section 5(a) hereof; (b) re-
constructed in accordance with the Reconstruction Agree-
ment and delivered to the Trustee in accordance with the
terms thereof; and (c) accepted by the Railroad under
the Lease; and the Uncompleted Units shall be a number
of units equal to the difference between the number of
units purchased hereunder and the number of Completed
Units. Upon receipt of such refund of the purchase price
of the Uncompleted Units, the Trustee shall execute and
deliver to the Railroad a Bill of Sale for any Uncompleted
Units, the title to which has theretofore been transferred
to the Trustee, but without representations or warranties,
express or implied (except against claims on such Equip-~
ment created by the Trustee or held by anyone claiming
through the Trustee), or recourse of any nature to the
Trustee. It is the intent and purpose of the foregoing
provisions that, although the purchase price for the
units may be paid in advance of reconstruction, the
Trustee shall ultimately be obligated only to purchase
and pay for units which become Completed Units, and it
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shall have no obligation of any nature hereunder or
under the Reconstruction Agreement with respect to
:b Uncompleted Units.

THE WESTERN PACIFIC RAILROAD COMPANY

- (CORPORATE SEAL) By
Title:
7 ATTEST:
—
Title:
~
FIRST WESTERN BANK AND TRUST COMPANY,
B ' Trustee under The Western Pacific
— Railroad Equipment Trust No. 1

(CORPORATE SEAL) By
Title:

ATTEST:

Title: |
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-J. SCHEDULE A TO RAILROAD EQUIPMENT PURCHASE AGREEMENT
‘] Description of Units:

| 1 , 200 40-ft. 50-ton Box Cars, Railroa

T Car Nos. :

2 L

Purchase Price Per Unit: $3,000

Total Pruchase Price: $600,000

-
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]
”. SCHEDULE B

BILL OF SALE

] ‘ THE WESTERN PACIFIC RAILROAD COMPANY (hereinafter

- referred to as the Seller), for and in consideration of One
Dollar ($1.00) and other valuable consideraticn in full pay-

] "ment for the railroad equipment hereinafter specified, re-
ceipt of which is hereby acknowledged, has sold, assigned,
transferred and set over to First Western Bank and Trust Com-

] pany, as Trustee under the Trust Agreement dated as of June 15,
1971 (hereinafter referred to as the Trustee), its successors

]‘ and assigns, the following railroad equipment:

Description of Number of ' Seller's
Units Units Road Numbers

which railroad equipment has been delivered to the Trustee pur-
suant to the Railroad Equipment Purchase Agreement dated as of
June 15, 1971 between the Seller and the Trustee.

This Bill of Sale is executed and delivered for the
purpose of confirming and evidencing the transfer of title to
said railroad equipment to the Trustee at the time and place
of delivery of said railroad equipment.

] The Seller hereby warrants to the Trustee, its succes-
, sors and assigns, that at the time of delivery of said railroad

] equipment to the Trustee the Seller had legal title to said rail-
' road equipment and good and lawful right to sell the same and

] that title to said railroad equipment was at the time of deliv-

ery of said railroad equipment to the Trustee free of all claims,
liens and encumbrances of any nature.

IN WITNESS WHEREOF, Seller has caused this instrument
to be signed in its name by a duly authorized officer and its

- corporate seal to be hereunto affixed this _____ day of
s 19,
_ THE WESTERN PACIFIC RAILROAD COMPANY
:b ATTEST: By
_-] ! Its

Secretary
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SCHEDULE C TO RAILROAD EQUIPMENT PURCHASE AGREEMENT

CERTIFICATE OF ACCEPTANCE
(Purchase Agreement and Reconstruction Agreement)

The undersigned acting pursuant to the terms of
the Railroad Equipment Purchase Agreement (the Purchase
Agreement) dated June 15, 1971, between First Western Bank
and Trust Company, as trustee under the Western Pacific
Railroad Equipment Trust No. 1 (the Trustee) and The West-
ern Pacific Railroad Company (the Railroad), and the Rail-
road Equipment Reconstruction Agreement (the Reconstruction
Agreement), dated June 15, 1971, among the Trustee, the Rail-
road and Pacific Car and Foundry Company (Rebuilder), hereby
certify that on the dates indicated, the following rail-
road boxcars were delivered by Railroad and accepted by the
undersigned representative of the Trustee on behalf of
Trustee, pursuant to Section 2 of the Purchase Agreement,
and accepted by the undersigned representative of the Trus-
tee and Rebuilder pursuant to Section 3 of the Reconstruc-
tion Agreement:

Total Number Railroad's Identifying
of Units Numbers Date

Date:

Authorized Representative of Trustee

Authorized Representative of Rebuilder
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RAILROAD EQUIPMENT RECONSTRUCTION AGREEMENT

THIS IS AN AGREEMENT made as of June 15, 1971, among
PACIFIC CAR AND FOUNDRY COMPANY, a Washington corporation
(Rebuilder), FIRST WESTERN BANK AND TRUST COMPANY, a banking
institution organized under the laws of California, as
Trustee under the Equipment Trust Agreement described below

(the Trustee) and THE WESTERN PACIFIC RAILROAD COMPANY, a
California corporation (the Railroad).

RECITALS:

The Trustee and Railroad have entered into a Railroad Equip-
ment Purchase Agreement, dated as of the date hereof (the
Purchase Agreement) pursuant to which Trustee will purchase
the 200 railroad boxcars described in Schedule 1 hereto
(hereinafter referred to collectively as the Equipment, and
individually as a unit of Equipment).

Upon performance of this Agreement by Rebuilder, the Railroad
and Trustee intend that all units of Equipment reconstructed
hereunder shall be leased by Trustee to Railroad, pursuant

to the Railroad Equipment Lease Agreement, dated as of the
date hereof between Railroad and Trustee (the Lease).

COVENANTS

1. Reconstruction

Rebuilder agrees to reconstruct each unit of Equipment
delivered to it by the Trustee hereunder, in accordance with Re-
builder's specification PC-185 dated March 27, 1970, revised
March 12, 1971, as may be amended by agreement among Railroad,
Rebuilder, and Trustee (the Specifications); to number and mark
each unit of Equipment as specified by the Trustee; and to de-

liver Equipment, as and when so reconstructed and in the quantities
hereinafter set forth.

The Equipment, as so reconstructed, shall conform in
all respects to requirements and specifications of the United
States Department of Transportation and the Interstate Commerce
Commission, and all standards recommended by the Association of
American Railroads, insofar as such requirements, specirfications
and recommended standards are applicable as of the date of delivery
of the Equipment to the Railroad to railroad equipment of the
character of the equipment as so reconstructed.
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2. Warranty and Indemnity

Rebuilder guarantees that the Equipment will be re-
built in accordance with the final agreed specifications and
drawings, and warrants the Equipment to be free from defects
in material (except as to the specialties incorporated there~
in not manufactured by Rebuilder) and workmanship under nor-
mal use and service, Rebuilder's obligation being limited to
making good at its plant any part or parts of any unit of
Equipment which shall, at any time within one year after de-
livery of such unit to the Trustee, be returned to Rebuilder
with transportation charges prepaid and which Rebuilder's ex-
amination shall disclose to its satisfaction to have been thus
defective. REBUILDER MAKES NO WARRANTY OF MERCHANTABILITY OR
FITNESS FOR PARTICULAR PURPOSE. Trustee's rights under the
foregoing warranty shall be its sole and exclusive remedy and
the Rebuilder will have no liability for lost profits or for
incidental, consequential or commerical losses. The foregoing
warranty of Rebuilder is expressly in lieu of all other warran-
ties expressed or implied and of all other obligations or lia-
bilities on the part of Rebuilder, and Rebuilder neither as-
sumes nor authorizes any person to assume for it any other lia-
bility in connection with the construction and delivery of the
Equipment.

Except in cases of articles and materials specified
by Railroad or Trustee and not manufactured by the Rebuilder,
and designs, systems, processes and formulae utilized by Re-
builder in or about the construction of the Equipment , or any
unit of the Equipment, as the result of specification thereof
by Railroad or Trustee, the Rebuilder agrees to indemnify,
protect and hold harmless Railroad and Trustee from and against
any and all liability, claims, demands, costs, charges, and ex-
penses, including royalty payments and counsel fees, in any man-
ner imposed upon or accruing against Railroad or Trustee or
their assigns because of the use in or about the construction or
operation of the Equipment or any unit thereof of any article,
material, design, system, process or formula which infringes or
is claimed to infringe upon any patent or other right, and Rail-
road likewise will indemnify, protect and hold harmless the Re-
builder from and against any and all liability, claims, demands,
costs, charges and expenses, including royalty payments and
counsel fees, in any manner imposed upon or accruing against the
Rebuilder because of the use in or about the construction or op-
eration of the Equipment or any unit thereof of any article or
material specified by Railroad or Trustee and not manufactured
by the Rebuilder, or any design, system, process or formula uti-
lized by Rebuilder in or about the construction of the Equipment
or any unit of the Equipment as the result of specification
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thereof by Railroad or Trustee which infringes or is claimed
to infringe upon any patent or other right other than patents
or other rights controlled by Rebuilder.

3. Delivery

The Equipment will be delivered to Rebuilder by
Trustee at Rebuilder's plant in Renton, Washington, or at
such other place as agreed upon by the Trustee, Rebuilder and
Railroad. The rate of such delivery shall be as agreed upon
by the Trustee, the Rebuilder and the Railroad. Upon deliv-
ery of each unit to Rebuilder, a representative of Rebuilder
shall complete and execute a Certificate of Acceptance in
the form of Schedule C to the Purchase Agreement, and shall

deliver a signed copy thereof to the Trustee and to the Re-
builder.

Rebuilder will deliver all of the units of Equip-
ment to the Trustee, reconstructed pursuant hereto, on or
about October 1, 1971. Delivery by Rebuilder and acceptance
by Trustee shall be at Rebuilder's plant in Renton, Washing-
ton, or at such other place as agreed upon by the Trustee,
Rebuilder and the Railroad. Rebuilder shall proceed
diligently and in good faith with reconstruction of the equip-

ment but shall not be responsible for delays due to any of the
causes described in paragraph 4,

4. TForce Majeure

The schedule specified in paragraph 3 for delivery
of units of Equipment shall be extended to the extent of any
delay or delays suffered by Railroad or by Rebuilder, as the
case may be, in the performance of this Agreement by reason
of the occurrence of acts of God; acts of Government such as
embargoes, priorites, and allocations; war or war conditions;
riot, civil commotion or sabotage; strikes, differences with
workmen and labor shortages; accidents, fire, flood, explo-
sion, damage to plant, equipment of facilities; delays in re-
ceiving the Equipment; delays in receiving necessary materials

‘or any other cause beyond the reasonable control of Railroad

or Rebuilder, as the case may be.
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5. 1Inspection; Acceptance; Risk of l.oss; etc.

The Trustee agrees to appoint by written notice to
Rebuilder and maintain an authorized representative or repre-
sentatives (who shall be employee(s) of Railroad designated
by it) at the place of delivery of the reconstructed Equip-
ment, and to cause such representative(s), as and when recon-
structed Equipment is tendered for delivery by Rebuilder in
accordance herewith, to inspect the same and, if such recon-
structed Equipment is found to be in good orderr, to accept
delivery thereof and to execute and deliver to Rebuilder and
to the Trustee a Certificate of Acceptance acknowledging de-
livery of the reconstructed Equipment in good order and ac-
ceptance thereof by the authorized representative of the
Trustee (hereinafter called "Certificate of Acceptance of
Reconstructed Units"). The execution of such a Certificate
of Acceptance of Reconstructed Units and receipt by the Trus-
tee of Rebuilder's invoice therefor (dated as of the date of
the Certificate of Acceptance of Reconstructed Units) as to
any unit or units of Equipment, shall be deemed to complete
Rebuilder's obligation to deliver such unit or units here-
under, and from the time of their delivery to Rebuilder until
execution of such Certificate of Acceptance of Reconstructed
Units Rebuilder shall bear all risk and responsibility of
loss of or damage to such unit or units. Rebuilder shall make
available a sample unit for detailed inspection by the afore-
said representative of the Trustee prior to the completion
of any other units and shall notify the Trustees, the Railroad
and such representative two weeks in advance of the date when
such sample unit will be available. Approval of the sample
unit by the Railroad or the Trustee shall not relieve the
Rebuilder from the obligation to reconstruct the units in ac-
cordance with the terms hereof and of the Specifications.
Rebuilder represents and warrants that all reconstructed units
delivered by Rebuilder to the Trustee hereunder shall be free
and clear of all liens for work performed or materials sup-
plied in connection with such reconstruction.

6. Payment to Rebuilder

The reconstruction price for units of Equipment re-
constructed by Rebuilder hereunder shall be paid to Rebuilder

by Trustee, at the price per unit specified in Schedule 1, on
the Closing Date (determined as provided below). The term

"Closing Date'" shall mean such date as shall be fixed by the
Rebuilder by written notice delivered to the Trustee and the
Railroad at least five business days prior to the Closing Date
designated therein, and which (i) is not earlier than October 1,

4=



1971 nor later than January 31, 1972, (ii) occurs after the
Rebuilder's completion or reconstruction of all of the units for
which the Trustee is obligated to make payment under the terms

of this Agreement, (iii) is at least 10 days after the Rebuilder's
presentation of an invoice to the Trustee (with a copy to the
Railroad) for the price of reconstruction of the units referred

to in the foregoing clause (ii), together with a Certificate of
Acceptance of completed units describing such units. Pay-

ments to Rebuilder shall be made in immediately available San
Francisco funds at the principal corporate trust office of the
Trustee in San Francisco, California. Unless Trustee shall

have received written notice to the contrary from Rebuilder

prior to the date of any such payment, Trustee shall arrange

a bank transfer of funds paid hereunder to be available for
credit to Rebuilder's account with the commercial banking divi-
sion of the Trustee before 2:00 o'clock p.m. on the day of payment.

Notwithstanding any other provisions hereof, the
Trustee shall in no event be obligated to make payment for re-
construction of all units in an aggregate amount exceeding
$2,435,140, including all applicable taxes and any other
charges. 1In the event that the reconstruction price, togeth-
er with such other charges, should exceed that amount as to
all units, the Railroad shall (a) within five business days
after the Railroad's receipt of a copy of the Rebuilder's in-
voice for reconstruction, designate in writing to the Trustee
and the Rebuilder the car numbers of such minimum number of
units of Equipment as shall be required to cause the total
reconstruction price of the remaining units of Equipment to
be within the maximum specified above; and (b) make payment
in full to the Rebuilder on the Closing Date of the Rebuild-
er's invoice charges for the unit(s) so designated, exclude
such unit(s) from the terms of the Lease, treat such unit(s)
as Uncompleted Unit(s) for purposes of the Purchase Agreement
(as defined therein) and refund to the Trustee on the Closing
Date hereunder the purchase price of such Uncompleted Unit(s)
in accordance with the terms of the Purchase Agreement.

In the foregoing event, the Railroad shall become
directly obligated to the Rebuilder for the outstanding and
unpaid charges for such designated unit(s), and Trustee shall
have no further obligation with respect thereto (other than
its obligations to Railroad under the Purchase Agreement with
respect to Uncompleted Units).




7. Concerning the Obligations of the Parties Inter Se

It is the intention of Railroad and Trustee that Trus-
tee shall be the absolute owner of each and every unit of Equip-
ment paid for by the Trustee in accordance with paragraph 6 sub-
ject only to Railroad's rights, as Lessee under the Lease.
Railroad and Trustee have agreed, however, that Trustee may at
its option cancel or rescind the Purchase Agreement and the Lease
as to any reconstruFteg_unlts of Equipment not delivered to
Trustee by Rebu11der hereunder for any reasons (including those
specified in paragraph 4 hereof) on or before January 31, 1972.
Rebuilder hereby agrees that, at the option of Trustee and with-
out notice, Trustee shall have no liability or obligation to
Rebuilder with respect to those reconstructed units of Equipment,
if any, not delivered to Trustee for any reason on or before such
date (regardless of when such units may have been delivered to
Rebuilder for reconstruction).

———y
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Railroad agrees:

(i) to pay Rebuilder the reconstruction price
of each unit of Equipment reconstructed
by Rebuilder hereunder as to which Trustee
shall exercise the option described above

- in this paragraph 7, provided the failure

to deliver such units by the date speci-

fied in paragraph 7 was due to a cause

- within the terms of paragraph 4; and

- (ii) to guarantee payment by Trustee to Rebuild-
—~ er of all amounts due hereunder.

If delivery of Unitshéhail be dElayed beyond Januarydil,
- 1972, due to a cause within the terms of paragraph 4, Railroad
will within seven days after notification by Rebuilder that Units
are ready for delivery inspect and accept units,

Payments to Rebuilder by Railroad pursuant to this
paragraph 7 shall be made not later than ten days after pre-
sentation to the Railroad of invoice and certificate of

acceptance, Nonperformance of the obligations of Rebuilder to

L]

-6~

_—
i
!
-




Railroad or of Railroad to Rebuilder under this paragraph 7
shall not of itself entitle Railroad or Rebuilder to assert
any claim, set off, or counterclaim against Trustee, nor
excuse Rebuilder or Railroad from any obligaticn of payment or
delivery to Trustee under this Reconstruction Agreement, the
Purchase Agreement or the Lease.

In the event that the Railroad shall, under the terms of this
Agreement, become obligated to pay the Rebuilder the recon-
struction price of any unit, Railroad shall have all of the
rights of the Trustee under the provisions of this Agreement
with respect to such unit.

8. Taxes

Payment of any sales or use taxes payvable in connec-
tion with the reconstruction of any unit of Equipment shall be
the obligation of the party obligated hereunder to pay the
reconstruction price of such unit of Equipment to Rebuilder
(provided, however, that the foregoing shall not be construed
to limit the obligation of Railroad, as Lessee under the Lease,
to pay any such taxes under the terms of the Lease).

9. Notices

Any notice given by a party hereto to either or both
of the other parties shall be in writing and shall be deemed
to be received when delivered personally or deposited in the
United States mail, certified and postage prepaid, as follows:

If to the Trustee: First Western Bank and Trust Company
Trustee under the Western Pacific
Railroad Equipment Trust No. 1
235 Montgomery Street
San Francisco, California 94104

"Attn: Edgar H. Canfield, Vice
President and Trust Officer

If to Rebuilder: Pacific Car and Foundry Company
Business Center Building
Bellevue, Washington

Jame.san
Attn: B, C, Johmeemn, Vice President
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If to Railroad: The Western Pacific Railroad Company
Western Pacific Building
526 Mission Street
San Francisco, California 94105

Attn: F. A, Tegeler, Vice President-
Finance

10. Modification; Waiver

No amendment, modification or alteration of this
Agreement shall be effective unless in writing signed by the
parties hereto. No waiver of any right, in part or in whole,
arising out of any circumstance or occunence, shall be deemed
to be a waiver of any other or future right arising out of the
same or any other circumstance or occurrence.

11. Successors and Assigns

As sued herein the terms Rebuilder, the Railroad and
Trustee shall be deemed to include the successors and assigns
of Rebuilder, the Railroad and the Trustee, provided, however,
that no assignment by any party or any assignee thereof shall
subject any assignee to, or relieve such party from, any of
the obligations of such party hereunder. Each party hereto
may conclusively assume that there has been no assignment of
the other party's rights under this Agreement unless and un-
til it shall have been notified in writing of any such assign-
ment by such assignor.

12. Execution of Counterparts

This Agreement may be executed in several counter-
parts, each of which so executed shall be deemed to be an

original, and such counterparts together shall constitute but
one and the same instrument.

PACIFIC CAR AND FOUNDRY COMPANY

By

Title

(Corporate Seal)

Attest

Title
-8-

N—



FIRST WESTERN BANK AND TRUST COMPANY
Trustee under the Western Pacific
Railroad Equipment Trust No. 1

By

Title

(Corporate Seal)

Attest

Title

THE WESTERN PACIFIC RAILROAD

By

Title

(Corporate Seal) Attest

\

Title




I . SCHEDULE 1 TO RECONSTRUCTION AGREEMENT

Description of Equipment

|
®
l
- Two hundred (200) fifty (50) foot 70-ton capacity
Steel '"XM" railroad boxcars with plug doors equipped with
7 roller bearings, to be rebuilt from 40-foot. 50-ton rail-
- road boxcars to be selected from among The Western Pacific
- Railroad Company series 20801-21400,
-
]
-
=
-
A
-
m

Reconstruction Price Terms:
Base Price per unit: $12,175.70

-

L Calculation:
T Quoted price 7/14/70 $11,156.90
L Updated cost as of 12/24/70 153.10
- Provide all new roof 256.70

Future Material Escalation (maximum) 200,00

. Future Labor Escalation (maximum) 400,00
. $12,175.70
. Material Escalation:
| = Rebuilder will absorb any material escalation in-
“j crease exceeding $200 per unit, and Trustee will be credited
- with any amount less than $200,

f&j ~ The following price escalation basis will apply
[. for Rebuilder's materials:

- (a) Steel:

Mill base prices and applicable extras on
actual invoiced weight basis (except structural
.- ' shapes and plates on theoretical weight basis)
for rolled steel products at lowest competitive

"M price, FOB Renton at Rebuilder's plant from the
- producing mills of Kaiser Steel, Bethlehem
- Pacific Coast Steel, Oregon Steel Mills, and
, Columbia Geneva Steel Division of U.S. Steel,
- in effect January 22, 1971.
B |

(b) Freight Rates: In effect as of .January 22, 1971
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Schedule 1 to Reconstruction Agreement (continued)
Page Two

(c) Pipes and Fasteners: Prices in effect as
of January 22, 1971

(d) Lumber--WCLA Grades-~-Douglas Fir or Hemlock

Carbuilder's Moisture Content, price in effect
January 22, 1971

Paragraph End Use Seasoning Price Per MBF
— FOB Renton
182A & B Framing Air Dried $191.50

(e) Plywood--Douglas Fir, exterior type AC Grade
$72.00/MBF Base

Labor Escalation:

The price of each unit shall increase by $10,00
for each 1¢ that average hourly wages increased under Re-
builder's labor contract following March 31, 1971. Re-
builder will absorb any labor increases in excess of $400
per unit, and the Trustee will be credited, on the basis
described above, to the extent that average hourly wage
increases after the above date are less than 4(¢ per hour.

Rebuilder's costs are subject to audit by the
Trustee or the Railroad. 1In the event of changes in the
specifications or specialty and material items, evidenced
by Change Orders issued by the Railroad and approved by
the Trustee, the effect of such changes on the costs of
reconstruction shall be mutually agreed upon by the Re-
builder, the Railroad and the Trustee, and the reconstruc-
tion price shall be amended accordingly,




. Bl
MRCONDATION M0.crc=Fitt & hacertnd
JUL 8- 1971 -3 22PN
(TENSTATE COMMERCE COWMIESICH
CERTIFICATE
I, Haortay B. Ferveil » (o hereby

certify that the attached copy of a document entitled
"Railroad Equipment Lease Agreement', dated as of June
15, 1971, has been compared by me with the original
thereof, and that the attached copy is a true and exact
copy of said original.

L X‘

DATE . oo 50l 5 :: {5 2 . J ks «u'z’. e i

Hadey B. Ferrell

Title v
Wntary PUDLC, Wasil., D

My Commission Expires: ... ,g /F/7-

Notarial Seal:
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